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iT (eems ftrangewken all 
Perfbns are prepoflfeflTed 
with an Opinion, that 
Hiftory, in the moft U- 
noited $enfc of theWord, is ^ Know- 
ledge of the greaceft Importance, 
any ihoidd confider that Part of it 
which relates to the Laws and Con- 
{litution of the Government under 
whi<;l;i w^ live, as a Learning ra- 
' A % t;her 
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PREFACE. 

' ther curious than beneficial ^ for, a 
Narrative of the little Skirmiihes 
of our Forefathers with one ano- 
ther, or their Neighbours, yields 
neither Diverfion, nor Inftrudioa 
to the Reader : and however the 
more pompous Relations of great 
Battles, and the Conquefts of Fo- 
reign Countries, may divert or ar» 
mule, yet they can ierve for Di- 
Xt^xons or Examples to ftw, very 
few Perfbnsj and I fear miilead a 
much greater Number with falfe 
Notions of Grandeur and Honour : 
Whereas the other is really neceP- 
fary to all who defire to know (as 
all ought) what is right and what is 
wrong in publick Affairs. The Dif- 
ficulties that obftrudl; the obtain- 
ing this Knowledge by Reafbning 
only, and the Incapacity of the 
manytodifcernthedonnexion be 
twixt felf-evident Truths, and the 
Xti9X% remoteConfequences that are 

(Jrawtt 
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PREFACE. 

drawn from them makes a regular 
Dedudion of Fa6ts (which all are 
capable of comprehending) the 
mod nniverial Ground of Judging. 
This guides the le^ rational Part 
of Mankind, and gives the more 
thinking the Plea&re of feeing 
their own Schemes reduced into 
Practice, illuftrated and verify'd 
by immemorial Ufage. It may 
cot alfo be amifs to obferve, that 
this Kind of Learning mud in 
this Kingdom anfwer an End more 
univerfally fought, I mean Pro- 
fit at leaft, as well as any other, 
becaufe it is really more ufefuL 
Since 'tis our Happinefs to live 
in a free Country, where we are at 
Liberty to enquire into the Limits 
of the Magiftrates Power, and the 
Peoples Obedience, and (all having 
aShareintheLegiflature) few (if 
any) Bills of Moment have beeil 
ever proposed, on which before 
A 3 they 
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they pafs'dintoA^s ptivate Peribos 
have not only by Words, but even 
in print ofFefd their Reafbns for, 
or againft them. Now, of all the 
numei-ous Queftibns that yet have 
arifen concerning our Coiiftitution^ 
or that ever can arife, 'tis itopof- 
iible any (hould be well difcu^'d, 
much lefe truly determined without 
a thorough Knowledge of the an- 
tiefit Laws and Government. Fur- 
ther, will it not be always a ftrong, 
and in many Cafes anunanlwerable 
Reafbn for'the continuing any hdi 
of Parliament, or the ena^ing any 
new Law that may be propos'd ; if 
it can be prov'd to be reftorative of 
our original Conftitution,which by 
the Mutability of human Affairs, is 
only in Form, and not in Subftance 
without filch Aid the fame it was? 
On the other Side, if it fhould be 
made a|)pear, that fuch Bill changes 
any efletatial, or indeed a material 

Part 
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Part of that Form of GoverDment 
under which our Anceilors have 
liv*d and flobriih'd, even in this 
Kingdom above a thoufand Years ; 
and which they, not without great 
and bloody Straggles, have traof^ 
xnitted to us their Pofterity: Will 
aoy honeft Man^ I fay, be for break' 
ing that which has been found by 
the Experience of (b many Ages 
(the beft Teft of its Goodncft) Uy 
2.6apttd^ and fitted to the Benefit of 
, the whole? Nay, will aijy prudent 
Man knowingly attempt this ? Hnce 
it can never br the real Intereft of 
any one, becaufe, however the View 
of prefent Advantages to tbemfcl ve$ 
may ddude and midead particular 
Eerfbns, as the Majority ofihe Peo- 
ple can never have any Intcreft bat 
that of the publickj they.wiU ever 
oppc^ and confequently idth^r 
prev£ni,-or nndn fiirh InnpyatJOD?.' 
Our Hiftorians indeed give us Jq- 
A 4 ■ ftances 
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fiances enough of fuch loiquities 
prevailing ; but withal fugged this 
comfortableRemark^that they ever 
prov'd little to the Aftors Advan- 
tage, and but of fhort Duration. To 
our Profeflion this Kind of Learn- 
ing is not only ufefiil, but moft ne- 
ceflfary j for that inuch of the Saxon 
I^awis incorporated into our Com- 
mon Law we are affur'd by nood 
Authority*^ and tis confcfs'd by all, 
that many of the Ads pafTcd after 
xht Norman Invafion before Heftry 
theTh'ttd'sMag^aCharfa (whence 
ourStatuteBooks begin) are nowalfo 
in Force'undcr that Denomination, 
Magna Chartait(t\£y and thoicAc^ 
we commonly diftinguifh by the 
Appellation of the old Statutes (the 
lead voluminous j but the moft ma- 
terial Part of our Statute Law) are 
all built on, or relate to theUfages 



.lU). 



* Vaughatti Kejfoxu', f. 3S^ 
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of thofe remote Ages. How is it 
then poffible to underftand theRea- 
fbn of the largeft, and moft impor- 
tant Part of our Law, without being 
acquainted with the Antiquities of 
ourCountry? NowLaw and Reafba 
being the fame Thing diftingiiifli'd 
by dii&rentNames,as 'tis confider'd 
in different Views ,* to determine a 
Point of Law by Authority only 
without giving aReafbn, feems as 
improper, as if one to prove the 
, Truth of fbme Mathematical Pro- 
pofition, fhould without further Ar- 
gumentation cite the Authority of 
toiclid: For in my Apprehenfion, 
'tis in the Law as in the Mathema- 
ticks ,• we read our Cafes as we do 
their PropoHtions, not to conclude 
by their Authority, that 'tis thus, or 
thus; but to aifift ourielves in rea- 
ioningwell on thofeSubjeds,and by 
the Obfervations of others colled: 
what is Truth. Therefore the Wri- 
tings 
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tings of the Learned onght to be 
thoroughly ftudy'd, fincc no one 
^thont filch Affiftance can pofHbly 
attain fb great a Share of Know- 
ledge as with It : bdt if any fhoald 
be contented with a mechanical 
Skill inLaw by Authority onIy,cven 
yet is this Learning neceflary j for 
there are a very great Number of 
Cafes which may occur in the courfe 
of Pra^ice, on which without it 
(Authorities being dubious) no O- 
piniod can be given. For Example/ 
it has been queflion'd, whether the 
Bifhops had a Right to vote in ca- 
pital Cafes, and to be try'd as the 
Temporal Lords, by the Houfe of 
Peers ? had the Nature of Baronages 
and Peerages been rightly flated 
this never would. have been doubt- 
ed ; and I truft hereafter neverwilh 
If then the Antiquities of ourCoun- 
try are worth knowing, 'twill be 
forely confefTed, that Part which 

relates 
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relates to the LegiQatare is emi- 
nently fb; the Importance there- 
fore of the Subjed.(eems to (iipcr- 
(ede all Apologies for an Attempt 
to illuftrate it,nay perhaps^it makes 
it the Doty of all Perfbns to contri- 
bute what they can to Co great, (o 
good an End. 

It may feem an extravagant Po« 
fition to fay, that the prefentCon- 
ftitution of our Legiflature is built 
on the fame Principles) and has un- 
dergone no other Change than 
what the Alterations of T]ime has 
wrought in our Circumftances, 
made neceffary to prcferve its Fun- 
damentals; as that in old Germafty 
was, if not from the firft planting 
of that Country, at leaft from the 
firfl: Accounts we have of it^ which 
^fixceen hundred Years old: but 
as to this, theConftimtion ml^y be 
compar'd with oar Language, the 
pnefent Dialect being (a widely dif- 
' ferent 
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ferent from what it was fb many- 
Ages fincey 'tis fcarce credible that 
it has receiv'd no other Changes, 
but what iuch a Length of Time 
oeceifarily works in all : And yet, 
whoever will, gradually afcending, 
lead Books of every Age to the old- 
eft of oar Saxm Monuments, will 
not be fenfible of the Change. So 
fares it as to the Conftitution in ge- 
neral, and that of our Legiflaturein 
particular, when the Times and 
Caufes of the feveral Changes that^ 
have happen'd in it, come to be 
ranged in due Order (which fb far 
as it concerns the Legiflature, is 
aim'd at in the eniuing Sheets) all 
appears (or Fm much deceived) 
eaiy, coherent, and natural. 

Some. Readers may think the 
two firft Chapters of the enluing 
Effay are not neceffary to the clear- 
ing the Subjeds here, treated of | 
and this I the rather fuppo{e>becaufe 

ia 
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ia the firft DeHgn they were no 
Part of it; but a better Infight into 
theSubje<5t convinc'd me, that they 
were not onlyufeful, but effential; 
and I'm confident, every Reader on ' 
due Confideration of the whole will 
think Co : For Authority and Reafbn 
both concur in convincing us, that 
the Germans carry'd their own 
Form of Government from Ger- 
many into theirConquefts, and that 
the Saxons (ettlcd the like here. 

As I have by Citations at the 
Bottom of the Page not only 
vouch'd Authorities where Au- 
thorities were proper, but alio on 
other Occafions honeftly acknow- 
ledged what I have borrow'd from 
printed Books ; (o mufl; I here own, 
though I can find noWords ftrong 
enough to cxprefs my Senfe of it, 
one of the many great Obligations 
of this Nature that I have to my ex- 
cdlent and moft learned FriendiVi?- 
t thaniel 
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than/el PigotyECq; He firftobferv'd 
to me the Neccffity of being ac- 
<]uaiated with the Feudal Law, for 
the obtaining a perfed Knowledge 
of our own, and kindly permitted 
me to read forae of his excellent 
MSS. on that Law : From them I 
have borrow'd many Things con- 
cerning the Feudal Law ,• which 
Treatises not being in priqt, it 
fccm'd more proper here to ac- 
knowledge in general, than by 
particular References to Bcpks the 
Readec cannot turn to. 

Thefe Sheets are called an EP 
{ay, becaufe I would be underftood 
throughout the whole to propoie, 
and not to determine; and the 
Readers aredeiir'd fo to underiland 
what is faid, even where, to avoid 
the nauseating them with the con- 
tinual Repetition of Hypothetical 
Particles, 'tis not fbexprels'd. This 
Deference to their Judgments, arid 
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the Obfcurity of the Subject will, 
I prefume, with candid Perfons, 
not to meatioa others, be my Ex- 
cufe for any Miflakes that may be 
committed; and the rather, because 
, as the Difcovery of Truth has been 
fincerely aim'd at, I wifti they may 
give Occafion to fbme Perfbn more 
capable of treating this Subje^ in 
an exa^er Manner; nor fliail any 
one be more ready than my felf to 
give up whatever Tve wrote which 
wall appear to be untrue; fer I 
am as unwilling to per^ift in Er- 
rors, as I can be capable of ^ling 
intpthem. 




CON- 
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Chap. I. Of the State of ^moyCy 
and particularly of the Form of 
Government m Old Germany; 
the fubdu'mg the Weflern Pro^ 
v'tnce of. the Roman Empire by 
the Northern Nations j the Ori- 
ginal of all the European Ma^ 
ttarchies, Parliaments, and the 
Feudal Law. Page i. 

Chap. II. Of the Legt/lature, or 
Parliaments of England, from 
the Coming in of the Saxons, to 
the Norman Invajion. p. 48 
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after the Conquefi, p« 9J 
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An 
Hiftorical £ssay, St. 

., .» • . . . 

c: H A p. I. 

Of the State of Europe, and par- "- 
ticulariy of the Form of Govern- 
ment in Old Germany j thefub- 
Huing the fVefiern Province of 
the Roman Empire by the Nor- 
thern Nations -, the Original of all 
the EUf optfan Monarchies, Par'- 
li^rhents, tind the Ftudal Law, 

Ll the European Govern- m Eu- 
mciits confifted originally ^^f]J"if' 
of few Perfons, contained SiS' 
fmailDiflridisofLand ; and int»fm»w 
withiii the Compafs of^'*'"- 
what we now thidk hard- 
ly iafficiently extended to compofe one 
Kingdom^ 
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Kiogdom, we find many Prioces digm^^ 
fy'd with the Title of King : Thas> nor 
to mention others, we read that there 
were in Italy Kings of Rtme^ Alboy He* 
trurtay &c. And tho* thelc and the 
like States were antiently ftyled King- 
doms, yet if we were to fpeak of them 
according to the prefent Acceptation oF 
the Word, and Notions of TMngs, av^c 
fhonld rather call them Clans or Septs ; 
for with relpeft to the Extent of Ground, 
the Number of Subjeds, and the Power 
of the Superiors, they rel'emble more 
the Highland Lords in the North Part 
of this Ifle, or the old Tains in Ireland^ 
than the prefent Luftre or Power of 
Kings. 
Moft of The Romfanf (twas a natural Confc- 
^^^c^r^ qlience of the Circumftances of thofe 
und!rthe Times) whilft they were a free State y 
Roman extended their Command over great part 
'^ ^f jdjricay and Afiuy and all Europe j 

(Britain^ Germany ^ and the more Nor- 
thern Provinces only excepted.) As their 
Empire encreas'd, io did their Vices, and 
the Corruption of the Peo^e^ which 
gave defar \ whofe Youth had been ipent 
in the moft fcandalous and abandon'il 
manner, a favourable Opportunity to.ef- 
fe(^ what Catiline had aim'd at-befiwe^ 1 



Govern- 
ment. 



* Vid. Suctoniuiix in vita Carfaris, 



msm 
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ifecaii tlicreArcihg that Empir fe tmcfcr liis rhatintj 
own Power. As CatiUne's failing left ^^J^g""^" 
his Atrempr branded with the odious Csfar. 
Name of a Cdbfpiracy, which his Ad- 
verfaries moft juftly impos'd on it ; fo 
Ca/kr^s Sticcds made Pofterity call his 
Rebellion by the fpecious, but improper 
Name he himlelf gires it in his Ctmtmen" 
taries^ of a Qvil War. That he efta- 
blilhed Tyranny, and that it continued 
k>ng after in the Roman Empire, is too 
well known to be farther innfted on. 

Whilft ail the reft of Europe (for Bri- The Gcr- 
talny after theChange of the Raman Go- J?^^'"^" 
Vernment, was (ubdu'd) groaned under thevlXii- 
galling Yoke of Tyranny andOppreflion,^^'''y- 
ijermaHy (under this Appellation Tacitus^ 
Tautus fVamefridus^ and others, com- 
prehend the Northern Nations ^ , for 
they come from one common Stock ^ ) 
preferved its native Liberty, and proba- 
bly th? fcif-famc Government that was 
cftabliihed when thofe Countries were 
firft planted ; and then, as now, 'twas rht ccn- 
divided into many States, all indepen- /'^^'^'^^ ^^ 
dent one of another** ; few, very few'^^^^^^/. 
only, were under Kings, and but two oivem- 
thofe were abfolute Monarchs ^ ^ Id the '^"^^^ 



*> Craig, de Fcudis 19. Verllegan 156. 
c Grotii prolcg. ad Hiftor. Goihomm, 12. 
^ Caefar de Bell. Gal. lib. 6. c. ii. 
« Tacit. Oer. c. 43,44, &?• 

6 2r ether 
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Other Provioces there were Saperiors^ 
diflii^ifh'd in the Latin Authors, from 
whom we have the Account of their o- 
riginal Government , by the Name of 
Princes^ in Latin^ Trincifes ^ y which 
Word denotes no more than the Firft^ 
nor, as to the Roman Af&irs> during 
the Commonwealth, is it to be found 
in any other Acceptation. Thus T^ri^jr- 
cefs Senatus does not denote the Ru- 
ler or Tyrant of the Senate, but only 
the Perfon wlio had the firft Rank in it. 
Under the Emperors^ even fo low asTra- 
jany (and lower we need ncft look, for 
'tis only neceflary to know what Senie 
Tacitus ufes the Word in) we find the 
Word Trincefs ufcd by bis intimate 
Friend Tliny^ in his Panegyrick on Tra- 
jan^ in a like Scnfe : Hie regnum if Jinn j 
qua que alia caftiv'ttas gi^nity arcet ac 
fubmovetj fedemque obtinet frinciPis^ 
ne Jit domino locus s. And in the fame 
Panegyrick, in another Place, he has this 
Expreffion, Sets utjunt diver Ja nature 
dominatto ® frincipatus^ it a non aliis 
e(f? frincipem gratiorem^ quam qui 
maxime T)ominum graventur ^. 

The Princes amongft our German Knt- 
ceflors obtained their Dignity by Ele- 

^ Tacit Gcr. &C»far, ubifuprar 
% Pag. 328^ 
" Pag jiy. 

MIOO^ 
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dion V and their Authority confiftcd ri-, 
ther in perfuading than commanding ; in 
Affiiirs of little Confequence the Princes 
determined; in thofe of great, the whole 
Nation ; who for the exercife of this 
Power, and to confult of their own 
common Good, met at dated times 
arm'd. At thefe Meetings were all great 
A^irs fettled, Princes chofen^, and 
ihofc who had been guilty of Crimes 
might be accufed^ : Here alfo were the 
Youth) when ^own to Mans Eftate, 
produced, and by giving them Arms, 
advanced into the Rank of military 
Perfons"*. 

The Territories of each Nation were 
divided into Icvcral Cantons ^ which 
were afterwards called Counties <>, where 
the Princes adminiftred Juftice, and com- 

Cofcd Controverfies, but not folely or 
y their own Authority, for loo of the 
common fort were aflbciated to them, 
to give them both Advice and Autho- 
rity?, The Princes alfo annually afligncd 
Lands to the People, according to their 
Tribes and Families, to be by the Ind|- 

> Tacit. Gen c.iz. 

k Tacit. Gcr.c. ii. 

• Idem c. II. 

" Idem c 13. 

n Tacit. Gcr. paffim. 

f Grotius de Antiq. R. P. Batavorum 6il 

? Tacit. Ger. c. 11. Caefar ubi fupra. 

P 3 viduals 
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vidqals poifefs'd for one Year and i|q 
longer q. Thcfe were afterwards by theoi 
porcion-d out to their Slaves, to plough 
and till, under a Reieryadon of part at 
the produce of the Land ; for in G^r-- 
many each Peribn-s WiS^ and Chikketi 
did the domeftick fiufioefs of the Fa- 
mily ^ 

In time of Peace the German Nations 
had Qo common Superior of the (a- 
veral Cantons each Nation was divided 
into, but on any War one was chofeo, 
with power of Life and Death^ to com- 
mand the Army^ ; in which the Indivi- 
duals were ranked and placed in Troops, 
not by Accident or Chance^ but accor- 
ding to their Families and Kindreds <. 
On the whole^ what the moCt learned 
the Jate Bifliop of Teterbormgh (ays of 
all Governmeats in their priniitive Infti- 
tution, is fl:ri<3:ly tfue of thoie in Ger- 
many. His Words arethefe, « And we 
f' find tio other Obligation laid on them 
ff that were under the lame Govern- 
^' menti but that they were to be 
t' (o-viuL/jLcLxot) Affiftants to each other it| 
^' cafe of an Inyafion from without, ox. 



« Csef. de B. Gal lib. 6. c, zo. & lib. 4. c i. 

^ Tacit. Gcr. c. i^. 

f Casfar. dc B. Gal. lib. 6. c, 11. 

^ Tacit. Ger. 07.' 
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^ a Rebellion arifing within the fiime 
^ Kingdom \ 

Tho' the Romans branded our Ger- Th$ old 
man Anceftors with the Name ^f Bar- ^^^"'^ns 
|>arians» yet if we look (sloicly into ZroL Is 
things, we (hall find the Northern Na- i^as been 
cions had more reafon to retort that op- ''"^^^"*^- 
probrious term : The Learned Grotins 
has very exti&ly drawn their Compari- 
fon^. In this Place it may be fuificient to 
remark, that tho' the Romans certainly 
exceeded them in all the Elegancies and 
Luxuries of Life, and aUb in the Politeneis 
pf Manners; yet in Benevolence to 
Mankind,, the great Virtue of human 
Nature, this People excell'd the Romans. 
We are eicprefly told the Spaniards 
found it more eligible to live in Sub- 
jed-ion to thefe Northern Invaders, than 
to the Romans^ ^ and 'tis highly proba- 
ble others did fo : And well they might ; 
for as is already obferved, the greateft 
Rigour^ they uled to Slaves, was only 
reducing them to the ftate Farmers arie 
in at this time. Nay, one of the fineft 
Genius's that cytr Rome bred, mentions 
the difference of their Circumftances, as 
if he thought them the happier of the 
|wo. 

^ Orig, Gentium Antiq. p. i5i. 

^ In proleg. ad Hid. Gotho. p. 31,. &c. 

n Mariana lib. 5. c. i- 

B 4 tiibertas^ 
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Libertas ultra Tanain Rhenumquci, 

receffitj 
Et toties nobis jugulo quajita negatur^ 
Germanum Scythicumque bonum r. 

The dtfft" Germany and Rome continaio29 the 
[Tjjlf'^''one in a State of Liberty, the other of 
and si!h Slavery, yield the rnbrf illuftripus and 
"^ery. evident Proof of the Confe^Qeiides that 
attend thoie Conditions. That great 
City, which from fmall beginnings in a 
free State, excende^ its Empire fo wide- 
ly, that as Livy exprefles himfelf, it 
labonr*dmder its own Greatnefs: That 
City, whole Inhabitants,' whilft 'twas 
free, notwithftariding its continual Wars, 
mulciplied fo faft, tnat it ient Colonies 
into tne remotefl; Part of its ita extended 
Command; When reduced to Sliivery, 
ibon became depojpulated, as did its Pro- 
vinces: ThO' many means were tryed to 
allure and compel the Inhabitants to 
marry, yet they all proved inefle<9xial; 
and well they might, for who would ex- 
ert his Induftry in acquiring a Property 
that was unfecure, or get Children whd 
could be certain' of no other Inheritance 
but Slavery, and were fure of that? The 
Strength of the Empire was not only 
decay d in Numbers, but more in Spiri; ; 

y Lucan lib. 7. lin. 143. i 
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|br Slavery dcbafts the Minds of Men; 
And it fares with Nations as with private 
Perfons; both by Oppreflion grow 
ftapid and decline/ evfsn as low as the 
brutal part of the Creation^ unleis they 
have Spirit enough to relieve them- 
fclves: And then the Caufes of their 
Woe, as in Juftice they oi^ht, and ever 
will, meet with an ample RetributioQ. 
" The Liberty in Germany produced 
the fi^me Efleds that it had done ia 
Rome J they multiplied, and being hem'd 
in by Nations as free as themielvesp 
the Sea, or the Roman Territories, and 
thereby having no Opportunity of 
fending Colonies in a peaceful way, 
were forced to do it in a military one. 
For Mankind, like Waters, if pent up 
in too riarrdv^ a Gompafs naturally break 
their Bounds, and overflow the adjacent 
Country. 

This Increafe of Numbers amongft the ifc *- 
Northern 'Nations, tho' it ncccmtated ^'^^ ?^ 
f hem to dilgorge themfelves, y^t ^s^oimZf 
none had a permanent Intereft in Land, mctffit^ued 
there fcems to have been no Foundation ^^^/^^ 
ia Juftice or Reafbn, to determine who ^«. ' 
were to leave their native Country, and 
embark in the laborious and perilous At- 
tempts of conquering new Habitations. 
*Tis therefore highly probable, they all how thty 
proceeded in appointing th? Perfons that JJ^^'^^'l 
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were to undertake tbefe Expeditions, 19 
the fame or like manner that the Lcm- 
bards (a People of German Origin) did ; 
they by Lot decided who fliomd go ^ 
Colonizing in a hoftile Manner ^. Thaf: 
thele Armies were fbrm'd in the Man- 
per we have already defcribed to be 
uiiial in Germany^ is a truth too obvir 
ous to need any Proof 
The Gent' ^ the General a twofold Superiority 
raikada may be ufefiilly f^mafky ; firft that he 
'j^-JJ'/^'was Superior of the whole colledivc 
yrton y. ^^^y fecondly that as the whole was a 
confederate Force of different States, 01 
at leaft of different Cantons, and the Dcr 
^ tachments of each led by Superiors of 
their own, {b was he, as well as others^ 
Superior over his own particular Follow- 
ers ; and that all the Power that the 
General or any other was invefted witl^ 
flowed only from the Good-will of the 
Individuals, and was conferred by Ele- 
dion, is evident to any one who will 
duly confider what we have already laid 
of the Form of their Civil Government. 
Thesettie- Many were the Irruptions of the 
^^;;£' Northern Nations; and as the Imperial 
j^ations in Seat was removed f o Confiantiuopley the 
the Weft i?/ wretched Princes, that ruled this decay- 
^^^^^' ing Empire, took moft care to iecure the 

« Paulus Warncfridus de Gcftis Longobardoram, 
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Parts near the Place wliere they rcfided^ 
aod confequently left the Wefterii Pro- 
vinces more expofed. And as the lar 
liabitants were thnui'd, and cboie that 
were left were debafed in Spirit, theie 
Invadersf, tho' ill armed and.worfe dif^ 
4:iplined> with lefs difficulty conquered 
all the Weft oi Europe^ than the Romans 
did one Province from the Natives when 
they were free. And at laft the Franks 
and Normans fettled in France:, the 
Longobards^ and afterwards the Normans 
in xtaly^ the Alans ^ VamlMlsj Suevi" 
ans and Silingians firft, and finally the 
Goths in Spain^j and the Saxons in 
England. All which Revolutions, how^ 
ever amazing they may feem to ihort 
iighced Pcopte, yet to thole of any Pene- 
tration Will appear nothing more than the 
natural, and as I think neceflary, Confe* 
quence of the Liberty the Conquerors;, 
f nd Slavery the Conquered lived under. 

To underftand ^he manner how thefc 
Yi<Sorious People fettled themfelves, in 
their relpedtive Conquefts, which will 
at once difclofe the Origin of all the 
European Governments, and the feudal 
law ; I muft premife this Obfervation, 
vi/^: that by thcConqucft of the Land, 
the Property of the whole was vefted in 
the colleiaive Body of the f^eople, and 

a Ifidori Qronic. 733, Mariana, lib. 5. c. 5. 

not 



Digitized by VjOOQIC 



3»# ?rih oot in ahy one Peribn. And for the befir 
^^I'txteS^Xm^ this Truth, I will provoj 
iMd w4i that the Right was locked in them ; an4 
^J^ *«^ alfo that that Right was by than cnjo j- 
S^/fr Pd, porfbedi and executed. 
vi^rs. In order tt> ihew how the Right ftooc^ 
TU pr^rfi 'tis to be obferved that thefe Adventa- 
^isPrtHfcxs were not Hirelings, had no Pay as 
W^^"- our Armies have, which coniequendy 
are in the Nature of hired Servants, and 
whatever they get tb^ get fpr the Be* 
nefit of their Pay-Mafters ; but theirs con* 
lifted of a voluntary Society, aod were, 
if I may ufe the Expreffion, Partners ia 
the Expedition^: Fortho' the General, 
and other Chiefs were trufted with the 
condudinj^ them, in inch manner a$ 
would belt anfwer the Ends they propo- 
fed ; yet iiirely none can iuppoie they 
left their Country where they were free, 
^nd ventured their Lives without any 
Pay, for no other End than the acqui- 
ring a Property in the Land for theit 
Leaflets, and nothing for themfelves, no 
not a Habitation, without lofing that 
Liberty, the German Nations always 

1>rided themfelves fo much m^. Second- 
y, in fad the Laq^ was parted amongft 
the Individuals, and we read expreuy, 

b Craig dc Fcudis lo. Mezan^y m the Urns of Of^^ 
thaire II and Philip Aug. 
f Vide fjicit. An. libu ii» C x6, &c. 

th^t 
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that RlbUoi our William the Ift. Aoceftor^ 
honeftly divided Normandy by Meafore 
acQoogft the People he ied"^. And this 
Notion of every Individual's having a 
Right to a Share in all that was sot by 
War, continued long amonglt the 
French ; of Which X will mention one 
very memorable Inftance, and that too 
even when they were under the Govern* 
ment of Princes dignified by the Wri- 
ters of thoie Agesf and by us fince^ 
with the Title of Kings; 'tis this: A- 
nM)ng(t the Plunder a Piece of Church* 
Plate was taken ? this the King had ^ 
Mind to reftore entire to the Church it 
belong'^d to, but one of the Soldiers in- 
iifled on his Right to a Share of the 
Plate, and with his Sword divided Mi 
and took Part. Their King a Year af^ 
ter, took occaAoft to quarrel with and 
deftroy that Soldier; but his not doing 
VL then, evidraitly ihews, he did not 
want Will^ but Power to puniih the 
A<Stion^ and that what the Soldier did, 
was by the Ufages of that Nation, con- 
(bnant and ^eeable to Right and Law^ 

The Property of the conquered Land t^&t ^rerv=^ 
being then in the whole coUe^ive Body o£A>:y offM^ 
the Conquerors, every Individual might '';^fj^*'»^. 
be £iid in our Law-Phrafe to be feizedw, 

d Vide Bafnage on the firfl Chafur of th$ Cvfims of 
Normandy, &c. « Mezaray, p. 3. 

I fer 
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per ni^ ^ per touty and to have i 
Right to ibme, tfao' an undertermined 
Parr : And as the Irruptions from the 
North did not proceed from any Lull of 
Rule, bat from NeceiHty ; fo the plant- 
ing, and not plundering the Country, 
was the end propoied: Therefore the 
afcertaining this unfixed Intereft was ne* 
ceilary to their intended Settlement. 
NcwUwas As the conquering Army was com* 
dom. pofed of a rude and unpoliihy People 
of feveral Nations, or at leait of Detach- 
ments out of ftveral Cantons in the 
fame, fo was it the moll obvious and 
natural Method, to proceed in the Diflri- 
bution of the conquered Land, by aflign- 
ing to each diftind: People a certain Di- 
fkri<a of Land as their Portion , who 
having lived together in their native 
Country, and after their leaving itaf- 
ibciated under the immediate Conduct of" 
one and the fame Perfbn, were planted 
together; that to ufe Tacitus's Expret 
lion, mutuw car it ate Rempublicam e0^ 
Cerent. Thefe Apportionments found- 
ed feparate and diftind Govcirnments in 
their firft Inftitutioii, refembling in all 
Reipcd:s the Cantons in old G^rmdnyi 
whmeethe and uot uuHke the Princes of the Em- 
^^Jpire, and are the Foundations of mod 
froceeded. of the DiviTions of the Wcftern Provin- 
ces of Euroj^e^ whether they are diftio* 
' guiflied 
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guirtied by the/Names of Principali- 
ties, Dukedoms, Counties, or any o- 
tber Denomination : And many Re- 
mains of the antient Sovereignty of 
the little States ftill fubfift, tho' they 
lare in all Places, except Itai^ and 
Germany y deftroy'd. Ti^ Adminiftra- 
tion of Juftice, the great Charaderiftick 
of Sovereignty in thofe Days % is yet, 
according to thefc old Divifions, feveral 
and diftincH. Hence 'tis that in France 
every County and Duchy (I fpeak of 
the old ones) had, and yet have; a Par- 
liament ; in Sfain all their numerous 
Kingdoms have theirs, which they call 
Cortes \ and in England j not to men- 
tion the Royalties of the Talatinates^ 
every County has a diftinft County 
Court : All which, however they differ 
bow in Name and Power, were, in their 
firft Irrftitution, one and the fame. And 
^nce the Decline of the County -Court, 
the Judges have feparate Commiflions 
Ibr the Powers they execute in the fe- 
veral Counties. Nor is the military 
-Power lefs feparated, being in other 
Countries lodg'd in Governours of the 
feveral Provinces; and in ours in Lords 
Lieutenants, whofc Commiflions fot eve- 
ry County are alio feveral. 



5 Gfotius de. A. Rep. Bat. 6u 
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From afccrtaining the Property of ev^f 
iry People the Confederate Army was 
composed ofyv the next Step was the 
Diftribution of thelc Diviuonj. Wc 
have feen how in Germany Allotqieats 
were made of feveral Portions of Lands 
to the Individuals, according to their 
Families and Kindreds, to oe pofTefTed 
for the Space of a Year, and how they 
Were afterwards portioned out : Thcw 
Conquerors proceeded therein according 
t9 the Ufages of their own native Coun- 
try. That they did it at a gefaeral Meet- 
ing, we may reaibnably believe^ And 
ii; (eems clear, that it was done alfo by 
Families and Kindreds, not only fron^ 
what we have already obferv'd, out alio 
becaufe we find amongft the Lombards^ 
dfter they invaded Itahf^ one of their 
Chiefs infiftcd on haying fome par,ticular 
Lineages ana Families for the Inbab^ 
tants of his new Dukedom «. 
tU E' The Intereft in the Lands fo' aflign'd 
^^)^ Was but annual, and the Ufe or Percep- 
proprie- tion of the Profits was only given to the 
*ZLu^^ Occupiers, the Property remaining iti' 
"*"" the Donors. Hence ^oie the Diilinc^ioa 
oi dominium direSiuntf, zxxAT>ominium 
utile ^ theCharadleriftick of Feudsl 

% paulus WcrrcFridds dc Geftis Lpngo. 781. 

fhefe 
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iThefe Allotments to particuliar Pef- The u/i of 
Ions are calPd by the Authors who ^^^^'^^ 
Write in Latiuy whilft they remained an- xm\nd 
dual, or only for Term of Life, Bene- Feudunn 
^cia ; a Name they were firft diftinguifh'd 
by in the Reign of Oovis \ This 
Word yet is ufed, tho' applied only to 
Church Preferments. Afterwards, as 
*tis thought, firft in the Conftitution of 
Charles the Grofi^ in the Year 884. 
Feuds ^, in our Language, for ought ap- 
pears, originally as how, Fees. Eveii 
in the lame Senfe the Word is at this 
Day tifed in common Parlance. 

Thete is a vaft Variety of Opinions UipeiU 
amongft the Gloflarifts concerning the '^f^*'^^^ ^f 
Derivation of the Word Feudj which the Feudr 
Reader may fee in the Books referr*d to 
in the Margin *'. The moft rational Ac- 
count that I have found of its Etymq|d- 
gy, is that which deduces it from tw-ft 
old Teutonick Words, Fee and O/, or 
Odd ; for d and t are frequently inter- 
chang'd in the German Tongue ; the 
firft of which originally had the Signi- 
fication it now has in common Ufe, thd 
latter Word fignified Pofleflions : So that 
verbally tranflated it means no more 



» Dominici de Alodiis, c. 8. 

6 Craig'f 5dv <>/ Scotland, 17. Domiliicic* ly* 

c Somnere/'GaTelkind. 



than 
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tiuo a Gift of PQ0eiIioos \ Nor can the 
writing of it at prefent Feudum be an 
Objcdioa to this Etyxnology) foria the 
old Authors *tis coxnmooly wrote Fea^ 
dum ; and wc in our Laoguage ftill write 
Fe&finent and Feoffee^ tho' the ^ is 
hardly founded in the Pronunciation. 
whenser- Whether on the Diftributton of the 
-vices of the Land any Service was cxpreffly referv'di 
Vefirvcd. |s °^^ determined by any Author erf" 
Note ; but it ieema highly probabic 
that no Service was refcrv'd, becaud^e 
the Allotments bemg given to the Pof^ 
fefTor as a Member of a voluntary So- 
ciety , CO be held but for a Year at mofl^ 
fuch Reiervation feems unnecefTary ; tot 
why £bould the Doz|K>rs flipulate for a 
Power to remove a Pofleflbr, whom 
they otherwife had a Right ta deprive 
of his Fee within the Sf^e of a Year, 
and at any Time by expelling hisn the 
Society, or as we saw call it,, putiafwitig 
the Party. 
what As thefe vitStorious: People were Ger- 

Govern- ^^^^ ^^ parted their Lands according 
JZlhi to the Methods pradifed in Germany^ 
German 'c wiU be natural to fiippoie that cbey ^bh 
f/MiUed bliflied a Governmesa: conform^lc to 
in their that they had in their native Country 

Co}%j^uefis, 

d Grotii Proleg. ad Hiftor. Goth. p. lo, Shilter de 
Succef. Feud. Somiier (?/ Gavelkind, 109. &in Qof- 
fario. Vide etiam Spelm. dc DufiefQe in GlofHlriis. 

3 been 
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been us*<l M. And ia ta<S f6 they <JkJ i 
Ibr their fcvei^al Leaders presided amongft 
their Followers^ in the Adminiftration 
of Juftice, in the fame manner that the 
Princes did in Germany. And as thefe rhctr Ma^ 
were temporary Oflicers % tho* diftin- ^l[^f*" 
fiuiflied by var ioas and different Names, rioJm- 
the right underftanding which will much »<"»/»«- 
contribute to the clearing what we Ihall ''**'• 
further fay on the Stibjed of this Eflay* 
therefore the Explication of them moft 
be here attempted. Thefe Names may 
be aptly d"fvided into two kinds } firft, 
thofc which are ufed in the fe?eral Lan- 
guages of the Conquerors-; fecondly* 
thoiQ they are denoted by in the Latin 
Authors. 

The Rank of Men whom Tacitus rheMean-. 
ftyles Princes, by ai Word common e.mof*ht 
fiOHgh ill the Cerman Laws, are called Sf S" 
Gravesi which fignifies no more than'^Of^'^"*-' 
Judges '. Of the fame Import is the "'"' 
old Saxon Word Gerefa ; nor is it un^ 
likely that originally they were of the 
feme Soond; for whoever will but con- 
fidef, that Writing, the great Prefervef 
of Orthography, was unknown to the 
Saxons at their coming here, how va- 
rious, even at this time, the fame Words 

e Mariana, lib. (5. c.i. Meztray, &c, 
f Grotius Je A. Rep. Batav. 6i. Vi<j€ Legem Salic. 
Edit, per Eccard, p. 6?* &c. 

c i in 
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in different Places, are pronounc'd, will 
readily conceive that fome variety of 
Spelling niuft neceflarily occur. Befides, 
I would fubmit it to the Learned in the 
SaxoHj whether the e in the Syllabic Ge 
does not, like the Hebrew Shevay only 
foften the Sound of the Letter G, which 
other wife was in the old Teutonic k 
founded likeiiCs and of it felf conflitute 
no Syllable. However the e came to 
be loft, lure 'tis that this Word was here 
wrote without it ; for in the Laws 
which go under the Name of Ed^ward 
the Cot^eJfor% we find the Word Greve^ 
as the French have their Greffier^ a 
Word derived from the lame Root, and 
originally of the lame Signification ^. 
It ftiould feem alfo that our Anceftors in* 
differently wrote this Word Greve or 
Grave^ Imce we find it wrote in this 
laft manner in the Word Tortgrave\ 
and alio id feveral Sirnames. As the e 
was loft in the latter Part of the Saxons 
Time, fo in the Norman the Spelling 
was yet reduced to a nearer 'Conformity 
to the Sound, and the G is left out of 
the Beginning ; whence came the well 
known Word Reve. 

g Grotii Prolegomena ad Hifl. Goth, lo, 

^ Spelm. in voce Grazh. 

* 4 Inflit. 253, Vcrftegan. zpo, 316, 
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As the Word fignify'd a Judge, and 
the Kingdom in procels of time was fob- 
divided into fmaller Diftridts, viz. Try- 
things, Hundreds or Wapentakes, Ty- 
things, or Town, every one of theft 
Diftriias had Judges. Hence came the 
old Words Led-Gravcj Cent-Grave^ 
ITun-Grave^ and others *". So in Ger- 
fnany the Judges of the Divifions ufed 
in that Country were denoted by the fame 
-Word conjoin'd with the Name of the 
Diftrid: : For example, the Judges of the 
Bord and Marches were called Bur- 
Graves^ and March J or, as now common- 
ly wrote, Mark'Graves * ; and in thefe 
two laft, even it yet fignifies the fovereign 
Princes of the Territories 'tis applied to. 

As this Rank of Men were called 7^f5«»/tf 
Graves from their Office, and as ^-''^^^%, 
mongft an illiterate People Wifdom candeTman*/ 
only be got by Experience ; {o were 
they, as it fcems, commonly, tho' not 
always, old Men ; and from their Age 
received another Appellation here in 
Englandy being in the firft Ages of the 
Saxon Government caird Ealdermeny 
which, literally tranflated, fignifies El- 
dermen"^. In France^ Ital^j and Spain^ 
where ^t Latin Tongue was more efta* 

k Spcltn. Gloflarium in his vocibus. 

> Seldcn*iTi//«(?/ifow«r,348. VidCambdcn, ziy. 

^ Yoxitkxi^ onVoxttkwc of Monarch^t 61, 

C 3 blilhed. 
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bltflied, aod rather corrupted than exria* 
guifhed, they were denomiaaced by 
Terms derived from the Latin Senior ; 
aod we Hnce the Conqueft ufe the £x- 
preflions Seigniory and Lordfliip as iyn- 
onynious Terms. The other AppellaT 
rions, of Prince, Senior, Count, and 
Duke, being Latin Words, wrote and 
founded according to the Diaie43:s and 
Pronunciation of the Nations that utter 
them, will be bed underftood by ex^ 
plaining the Latin ones. 
rhz Mean- The claffical Senfc of the Word l^rin^ 
ini of the ^^^. having been dated, its Signification 
Pniiccps. ^^ ^^^ faiddle aged Writers need be on^ 
ly here confidered. Two Authors of 
unqueftionable Authority, have been 
pleafed to inform us, that this Word, 
when applied to the Saxm Times, flg- 
nifios Edlderman ". Subfequent to the 
Conqueft, the fame Notation of the 
Word continued ; for William the Con- 
queror is indifferently ftyled Duke, Earl, 
and Prince <>. But this Word in the Nor* 
man Time had yet a more general Sig- 
nification ; for Example, Ead$nerus ufes 
it in one Place as co-fignificant with the 
Latin Words, ^rimoribus \$ frobis ha- 

« Selden'j Titles of Honour^ 501. Jui^ FortefcueV 
l^otcs on Fortcfcue of Monarchy^ p. 64. Vid. Marcul- 
phi Monachi Formul. 8 & Efignon. not: ad illam. 



o Foncfcue ubi fqyra. 
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minibus €antiie p^ and in another enu- 
merates^ the Perfons comprized under it 
thus, Epfiofiy Abbot esy ^ quitjneNo- 
bites 1 But what clears the Senfe of 
the Word beyond all doubt, is the Ufc 
this Author makes of it, when he relates 
that Hen. V fummoned the Bifhops, Ab- 
bots, and Princes of the Kingdom, to do 
Homage to his SonPFi/liam^i for by the 
Rules of the Feudal Law, as then under- 
flood. Homage was due from all the im- 
mediate Tenants of the Crown, and 
them only ; therefore 'tis plain this Word 
muft comprife all thofe Tenants, and no 
other. 

One of the oldeft, and indeed the The Mean- 
moft proper Expreffions that I find ap-^»^^/'^ 
plied to the Chiefs of thefe vidorious^;''^^'" 
People, more commonly after called 
Comitesy is the Word Senior % which 
is no more than a mere Tranllation of 
the Saxon Word Elderman ; whence 
one would incline to think that Expref^ 
fion, or an equivalent Term, was ufed 
in other Countries as well as ours. This 
Word IS explained by Sir T. Craig thus. 
Senior y \.t.7)ominus Ealderman^ Barot 
Cafut Tribuum \ 

p Pag. 9. q Pag. t5. « Pag. 117, 

* Dominici it Alod. c. 3, 1 3, 141 1 5 , kp^. 
t Dc Fc«di$, 36. 

C 4 The 
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Exfofthn The Word Comesy literally tranflated, 

mJdc ^^ °^ °*^^^ ^^^° Companion , and was 
mc$. ^ no Name of Office or Dignity till O^- 
Jiantine firft gave it to all Perlbns who 
had any Office ^. How the Rank of 
People caird by Tacitus Trincipes^ and 
by the Northern Nations Graves (for 
that Grave is the Teutonick Word for 
the famePerfbn the middle-aged Writers 
exprefs by the Word Comesj is mofl: 
fure *) came to be denoted by this Ap- 
pellation, is not to be accounted for, 
unlets 'twas becaufe they were all equal 
to one another in Rank and Dignity y. 
Dux, its The Application of the Word ^ux 
ttn^^"^' ^^ indeed obvious; it implies no more 
than a Leader, and is a Term applied to 
the fame Perfon as the Wora Comes ^ 
the one as it feems to denote a civil, 
the other his military Capacity *. Nor 
will the Union of thefe feveral Duties 
in one Perfon feem ftrange to thofc who 
condder, that neither the Science of 
Law, or the Art of War, were, in the 
times of our Saxon Anceftors wrought 
Up to th^t Degree of Nicety w^ ^ow 

^ Mciaray, p. 3. Seldcn, &c. 

X Paulus Wcrnefrid. 886. Eccard ad^Lcgem Satt- 
cam, 133. Kilianus voce Grave, &c. 

y Grotius de A, Rep, Batav. 

« Marculpbi Formulae, Form. 8. & Bignon. Notae 
adillam formulae, edit, per Linden, $. n. 31.. Fortef- 
Cdc en Foxtekucpf Monarchy f ubifupra. 

fee 
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fee them arrived at. Nor was the Union 
of thefc Offices in one Perlbu without 
Example, for fo it was originally in 
kome in the Conful ; and how quahfied 
he was for either, we may comprehend 
by Ovid's Defcription of him. 

- Jura dabat populo fojito modh conjul 
. aratro. 

The Followers of thefe Chiefs, diftin-T^'^e^/' 
guifhed in the Latin Authors under the'4^j'J5'' 
Appellation of Comitesy remained in the Vaflais, 
fame State they were in their i^ative ^^^^^^^ 
Country, and after became known in ^^^' 
the Writers of the Feudal Law by the 
Name of Vajfals\ a Word that is de- 
rived from the Word Gefellj which was 
the Name they had in Germany^. They 
had alfo, as thefe, a Share in the Legif* 
Jature* and Government of their new 
Conquefts. 

Thefe vidorious People did not dif- Tht con- 
poflefe the Inhabitants in their Con-f^'^^^^^ 
quefts of all their Lands, nor yet did they zlndto 
incorporate them into their People, ox tht old in- 
fuffer them to conftitute a part of their ^^''''^'" 
Government ; for in Italy the Goths di- 
vided the Lands into three parts, one 
they left to the old Pofleflbrs, the other 
two they took to themfelves. Thefc 

# Grotii Hift. Goth, $93, Spclm. in hac voce. 

Divifions 
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DivifioM arc in the Writers of thofe 
Ages called S^tes Gothics and Sortes 
Romans ^. Tis highly probAle from 
the Paflage we cited above out of Jifa- 
riandy tint they did the like in Spain. 
»^ tk^ Sure it is, that the Franks^ when they 
^i7'cftablifhcd thcmfelvcs in Gaul, proceed- 
ed in the fame manner ; but their EHvi- 
fions had different Names, for what, they 
took to themfelves was termed Terra 
Terra Sa- Salica^ the Other, in the i/i^/» Authors 
£>dit^, of thefe Times Alodium S which Word 
was then firlt ufed, and is derived from 
ikeEty- ji and Ltud\ for in the old Teutonick 
5J^y^ Language yf is a privative or negative Par- 
ticle : Alfo Leud in the feme Language 
lignifies Perfons link'd together in Feu* 
dal Tenures**, who were the Perfons 
that had a Share in the Government. 
So that however the Largcneis of the 
Eflate in After-ages made it valued, for 
they remained, as originally under the 
Roman Government, hereditary, and 
not fobjcd to any of the Feudal Duties ; 
yet before Tenants were opprefled, as 
it happened in fobfequcnt Times, with 
the undue and illegal Executions of In- 
ftitutions devifed for their Good, the 

* Pominict de Alod. c. 5. f.8. 
« Idem c. 7. fedt 4. 

^ Idem c. 8. itGt, 8. CamM. Brit. 170. Spclm. in 
voce Alod. Et vide Eccard. ad Leg. Salic, p. 166. 

Term 
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Term Alodarii J by which the Pofleflbrs 
of Alodium wcrt denoted, was a term of 
Reproach, as it difcriminated the Van* 
quiih'd from the Vidors, and thofe who 
had no Share in the Government, from 
them that had. Tho' in this firft nfe of 
the Word, their Land might be properly 
(aid to be free of all Service, afterwarcls 
for the fecare Enjoyment of thefc por- 
tions of Land, many of the Pofleflbrs 
gave their allodial Lands to the Chiefs 
of great Lordfhips, to take them back 
under feudal Tenures. Others without 
divefting themfelves at all of their antient 
Pofleffions, placed themfelves under fuch 
Superiors, and then came in Ufe the 
Phrale of tenere in Alodioy frequent c- 
nough in our Book of Doomlday «; and 
foreign Writers ; for all Protedion and 
SubjeAion was (uppoled then to be 
founded on Tenure. 

Many thefe Conquerors found in z slaves ma 
ftate of Slavery, and others 'tis probable ^''^^^ 
they reduced to it; thefe were not hyf^J^f^ 
them confider'd as Members of the Re- 
publick, but as part of their Owner's 
Subdance; and doubtlels were treated in 
the lame manner thofe in that Condition 
were in Germany. 

Seld. Spicelcg. ad Eadmenim* Brtdy m bh Prrfkee 

The 
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^ ^'/- The only Difference I can difcover 
•£^7/// ^^^ween the European Governments as 
dyvtrn- ioftituted by thefe vidlorious People, 

oid'cir ^"^^^^ ^^ ^^^ ^^^y ^^^^^ under in Ger- 
many.^ manyy is with Relation to their General, 
who was there an Officer like the Roman 
Dictator, made on extraordinary Emer* 
gencies, and no (landing Magiflrate ia 
the State. In him we find a Difference 
confequential to the Difference that was 
in their Circumftance ; for being in a 
Country but newly fubdu*d, and to 
which they had no Title but the Sword, 
they were always in a (late of War, and 
therefore they continued him in his Of* 
fice. Thefe Leaders or their Succe/Tors 
were in time ftyled Kings by their own 
^^'m\f^' F^^^^wers : I fay in time, becaufe nei- 
xi»gf. }^^^ *^ FrancCj Spain or Italyj have 
they any Word that fignifies King, but 
what is derived from the Latin^ a Lan- 
guage thefe Invaders were Strangers to 
when they fettled themfelves in their 
Conquefls, and only gradually, and in 
the Revolution of many Years, by be- 
ing corrupted with their native Idiom, 
became the Dialed: of thefe feveral King- 
doms, In England, where the Roman 
Language was rather introduced than 
eftablifh'd, our Word is derived from 
the Saxon^ and from the Gloflarifls of 
that Language, its Signification may be 

fought. 
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fought ^j but even that Word^ fuch ai 
it is, was not in its primitive Significa- 
tion for fome time applied to the Lea- 
ders of our Saxon Anceftors, for they 
were only ftyled Heretoge^ from 8 the 
old Teutonick Words, Here which figni- 
fies PubJick, and Toge that fignifies Ge- 
neral \ as if we (hould noW (ay the 
General of the Publick; and indeed that 
feems to have been the Notion thefe 
German Nations h^d of a King, for we 
find the Writers of thole Ages dignify- 
ing the Leaders of theie invading Na- 
tions, even before their Cbnquefts with 
this Title, tho' at the lame time their 
Dominions extended no farther than 
their Camps ^ And the Longpbards re- 
tained fo much of their old way of 
thinking, that after they had lived in 
Peace iome time in that part of Ita^^ 
iince from them denominated Lombar- 
dy, they laid afide the Kingfhip, and 
lived under the Adminiftration of thirty 
Dukes. Yet on the Approach of War 
they created a General, whom the 
Writers of thofe Ages according to Cu- 
(lom call King, leaving however the 

f Verftegan 315. Cambd. Brit. 134. Somner, &c. 
g Tyrrer* IntrodM, to tU firfi Vol, of his Hifi. 40. 
*> Kilianus in voce Here. 

i Vertot of the Eftablijhment if the Britons in France. 
Vol. I. x68. 

Power 
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Power of the Dukes entire k, not even 
after the afliraiiiigofthcTitk of KiBg,di<f 
the Chiefs fo ftyled, ofe any Ornaments 
of Royalty till long after. In Spain none 
were till about the Year ($09'. In France^ 
Cbarlemaiu firft introduced them, who 
having ulurped the Title of Emperor in 
the Weft, thought it neceflary the bet- 
ter to equal thofe of the Eaft, to emu- 
late them in the exterior Appearances of 
Majdly ««». 

J^P.wr^ ^ '^« ^^^^ »° ^^ Army derived 
!»««/. Dy^ms Power from Ekdion, and confulted 
us. Sec with the other united Leaders m carry- 
ing on their Defign, jb after their Con- 
qucft and Settlement, and the Accc^ion 
of the Regal Title, there wtxt Meet- 
ings, as in Germany y to confuft of the 
conmion Good of the whole ; they arc 
diftinguilhed by various Names here, and 
in France they were called P»liamcntsi, 
in Germany xidToIandDytts, becaufe 
they fet but one Day », in Sfam Corfes, 
in LatinTlatitumy CurioyMalleum, but 
moft commoniy CaU$quiumy which dc- 
ierres to be remark'd oecanfe the Treatr 
of two ab&ltttcly Independent Sove- 
reigns, for example, the Kings of Fr^iw^ 



k Mezarar ad Annum $83, Paulqs Wamefrid. 

• Manana bb. 5. c. 9. 

» StYim's Titles efHnmw, 3rr. 

■ Ditfrcfne voce Dytta. 



and 
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anil England, are conftantty exprefled 
in the middle aged Writers by that pat- 
ticobr Word °. 

From this plain Di^ribiition of therm* 
cooquer'd Land, time wrought two con- ^'"'"t^. 
fiderablc Changes, which both feemriu;" 
however to have been the natural Con- ?«="» g»- 
fequencesof the Alterations it prodiK^d*"^*"^* 
in the Circumftances of the Conquerors ; 
I mean, in the Intereft of the Feoffees, 
and the annexing Services, fince known 
by the Name of Tenures, both which 
£ball be briefly touch'd. 

Time and Peace produced fiich an In- 
creafe of People, that the conquered «^'». 
Land became natrow enot^h fortfae In*«<c*«7. 
habitants, and witball had given theie 
new Planters fome tafte of the Pleafures, 
perhaps Elegancies of Life. Hence it 
became the Inteieft of the then Poflef. 
fors to make their Eftates more durable, 
and the Si^enors tlfb found the fwect 
of Power, which naturally induced a de- 
fire in them to fccure the PofTeffion 
thereof. Hence thcfe Rights that were 
otigiiiatiy ammal, were ealaiged into E- 
ftates for Life» after of Inheritance ; for 
what was the Intereft of all, who had 
Power to do ir, could not be difficult to 
effe<a. Further Particulars of this Change 
the Reader may find in the Books re- 
f flmdyr^t paffim. 

fcrr'd 
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fferr*d to in the Margin?, 'tis fufficient fot 

our Purpofe to obferve 'twas done, and 

that this Alteration naturally induced 

two others j:ery confiderable in the Con- 

ftitutionsofthefe Governments: For, 

Theor'rJn Firfty It gavc Rife to the Heredita- 

^ Heredij ^y Kingfliips and Nobility throoghouc 

rtwriS* Jturofe. 

Trades and Secoftdly^ The Land being ail appro- 

^wving. priated, Neccflity obliged many Penbns 

to devife Ways and Means from mini- 

firing to the Occafions, Eafe, Pleafure, 

and Luxury of the Rich, to obtain by 

fuch Services a Maintenance from the 

Profit arifing thereby to thcmfclveS. 

Hence arofe the Invention of fome, and 

the Encouragement of all Sciences, Arts 

and Trades: This laid the Foundation 

of the many Cities or Burroughs that 

were formed throughout Europe^ which 

formerly in other Kingdoms as well as our 

own, by being in the Conflitution necef^ 

iary and ufeful, became confiderable. 

Thefmmg As to Teuurcs, the fecond Alteration 

servim Qotcd to havc been wrought, it is to be 

forLan . ^^f^jy^j^ ^^^ ^^ Sctviccs Originally 

p Lib. Feud. lib. i, c. i. Craig, de feud. Tit. 4. f. 
4 &c Alteferra de origine Feudorum c. 9. Daminid 
de Alodiis c. 14. & 15. Duck de. J. C. c. 6. Spclm. 
^mains p. 4. & in voce leud, Vertot of the Eftahlijhment 
cfthe Britons, Vol 2. 58. Conftit. Siculae, lib. 3. Tit. 
24. f. 2. Sbilter, de Succeifione feud. p. 4. Mabilloa 
de Re diplomatica 220. & 264, 8cc, Mczcray ad An. 
67c. & 991, &c. 

3 annex*d 
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fibn^x'd to Eftates, or by Which^thft/^ 
were fiippoled to be holdfcn^ ^wei^e * few, 
and/fuch only as Reafon di<aated, tho' 
aftet AgesMnukiplied them, and intro- 
duced • many that were abfiird erioiigh. 
But to illuftrafce what's here advanced let 
us cofafidfef, what Services it was realb- 
nablb Landholders fliould perforin-iBHihe 
Circumftances they wete fn.- ^ -• 

Feuds or Tees were in their InffUvL^ services 4 
tion^* and iafter, by the ft&dal Writers, ^''^''^'• 
look'd btt as Gifts {the Land being -of 
more Value. than the Service) and by 
that Name are denoted in the Books of 
Feudal Writers, as well as our own Law 
Books ; therefore the Diiftates of thi 
lead improved • keafbn taught that the 
Superiors, whofe Shafe no AtySii was 
the largeft and the faireft, fliould ftill 
continue to difcharge theTruft for the well 
ei^ecdting of which they were fo amply 
rewarded : That whatever was neceffary 
for the Prefervat^ion of the vvhole Com- 
munity, of which each Landholder was 
a Member, and by whofe Gift they held 
their Eftates, each Ihould do for the 

{jood of the whole, and that the Tenantis 
ay under ftich Obligations,; as the Rules 
of Gratitude tell the Donee he has to the 
Donor. Thtis as the Leaders of every 
independent People befort the Apporti- 
onn^sit of the Land, led their Follow- 
D ers, 
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trsi and itt poblick Codncils as t^dr 
Head or Reprefentadve took care oT 
their Incereft, fo it was Qece0ary after 
the Satiemeot in their Coaquefts, fhe^ 
fliould do the like. Further each Iridic 
vidaal haviog his Share likew^ tfao^ 
not iaunediatelyy:^ by die Gift df the 
whofe, and being one^of^ or defcended 
fi'om one of the conquering Army, he 
was to perform^ miktary Service, when 
occafion reqnired; that is, wheia there 
was any Rebellion at bonie^. or the Pro- 
perty of any one of the Commuaity was- 
ly a foreign^ Enemy invaded. For as & 
very body's Intereft was confider'd on' 
tiie Diftribotioii of the Land, ib was it 
bot ji^that each'^ihould di^fend the €^ 
tber ia bis Share. 
SiTvicis of The large Portions fince diAingotflied 
shesafiri-yy tjj^ Names of Counties, STr. beings 
^^' allotted to one of the Superiors and his 
People, as Members of tne Confederate 
Army tbat(Qonquered the whole Land, and- 
riie Share m each Individual being given 
to him as a Member of one of the Confer 
derate Nations or Cantons, it followed 
l^ainly that each Nation oijght to be 
,£uthful to the Confederacy, and each' 
Individual to his own Nation. Thus 
arofe thofe feveral Services which were 
after known I^ other Names, vij&. that 
of thoSoperiors 0Y^Leader6 by the Viamc 
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fcl^ Barbii Sc^vicesi tSc. thofc of the in- 

dividuals ,by that of milkary TcQuresj 

^d the Obligatitins of all by the Woird 

fecalty; but whether thefe Temire^ 

were by expreft Words anneKfed to the 

Eftates on the Donors gaioing Eftates 

for Life,' or Inheritance in them: oi 

whether from the conltant Ejecftment 

of Tenants who refufed to confornot 

to Ruies io obyicn/Iy juft, later Aees 

colifid^red thefe Services as tacitly, be* 

ibre they were fexprcfly adnex'd to thii 

Eftktes ; it is not eaiy to decide, nor iis 

it neceflafyfor the prefecit fciftfign: Only 

it may be obferved, that i:he obliging 

the Individuals to Fealty by Oath, wal 

ititroduced at, or foon after the tim^ 

Feuds were made Hereditary i*, for as it 

kemsi it was very common^ if not Uni- 

^rfal in the Year loxo ; fince I find 

mt that time the Extent 6f this Oath en* 

iqpked into and explain'd as a thing of 

gfenefal Concern q. 

After the Tenants obtained d pertna*o%» <jf 
iicnt intereft in their Feuds, many Dif ^^^^^ 
ferences arofe betwixt the Saperiots and ^* 
Vaflals, and betwixt the' VafTals thenn 
fclvcsi and conlecjuendy occafions of en* 
ijUiriqg into, confidering and determine* 

. p. <3rwg>^pver%»<j </'Scattencl t7v ! ! > '^ ' 

^.^ pprpiw Jiiris Canonici 305* -. ^ . \^ v 

D i wg 
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iog their reciprocal Dqties and Rigfit^.^ 
The Rules coUedled from fuch Decifion* 
graduallyj becanae known by the Name 
of thje feudal Law, and fo prevailed all over 
Euro^Cy that for many Ages, Proper- 
ties iia Land amongft thefe .vidorious 
People: were idecided by this Law only. 
To purfue this Subje^ into its full Ex-- 
t^nt,, would be to write a Hiftory oiS 
the Changes time b^s wroi^bt in ^ the 
Eur of em Governments, which, the 
Foundation being now laid, might be 
done without any< great Difficulty. But 
as Ibme of the Authors neceflary to ber 
confulted for that Purpofe are not now 
before me, and the prelent Defign \b 
limited to our own Ifle, I fliall here clofe 
this hiftorical Narrative as to other 
Countries, and conclude this^ Chapter 
jw'ith feme Obfervations that will be of 
Ule in jche Seqtiel,.towards explaining the 
Conftitution of the Legiflative Power ia 
thisfingle Kingdom, which is the particu- 
. larfubJedldftheRefidueof thisDifcourfe. 
the Origin Eivfty The Couquerors confiding of 
andMea- Voluntary Societies, who acquired the 
•£tl2 Country they pofleflTed, and conlpquent- 
the Magi' hf wcrc Owncrs of the Territory ;. We 
ftrauand may fee tjie Foundation of all. rightful 
f« S'"" Power amongft them, which is, I think. 
People, to be derived from two Foundations, 
" w«; I. Asairolufltary Society, no dbubt; 
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dChelViajerity had a Right to regulate the 
Adioas of each Individqal, fp j^ as it 
concem'd the Society, whiift ihp lodir 
viAiai continued a Meinber of it. Aad ^. 
As thi. Property of the Land was in f he 
<]bnquerors» and ao; Perfbn cap «nt9f :0n 
^he Land of another; without the Qwoe/s 
*Conienr, a»d all Proprietors arjs free to 
:gi¥e it.ubdier fuch Reftridiipns.as they 
pleaie^ Hence arofe a terrijoriai Jurii^ 
^idion, and a Right to contrpul the 
Adjons of Perfons who were not Mem- 
bers of the Community as w«ll ,as thole 
who w^re, only with this Difference,; 
that when the one If ft the X.and the 
Right ceafed, whereas if th^ oth^r .did, 
it Kill 6ibfifte4> unlcis the Pa^-ty were 
alio Cut olTfrom the CommunitjT, From 
thefe two Prijaciples, may be, iblved all 
the intrijQate.Queftions concerniag the 
Power of the Magiftrate, and ObccSence 
of the Subjed; fipm.the faoie Principles 
alfo are to be derived the Qrigin and Mea* 
furesof PowetiUvall the leflerSdgnioricsi' 
^ well as thofe of 4:he^eat Seigniprypf 
the R^lm. Here alio we fee a puain 
SyideqoP >of an J;nplied original ^Qop- 
tt^ betwixt the Governors and govern- ^j^J^^ 
©d. For; ^s no^ Man is ,by any Law m- contrao. 
jtended ^o^psort with any Part of Ijiis IPro- 
pcrty without a Promife from the Re- 
ceiver to give him an adequate Return, 
D 3 whence 
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l^li^ce t^e ireiy partiiig v^ch i S9iU: 
lii^s worth of any merchann^le C(m% 
inMity is iii^cieQ^ to entide the P^i^> 
■Without btoof of any«expref8 Pronine 
jfot that Purpole, to rie90Ter an tdeqoat^ 
Reitempetloe. ts not the Reafon much 
Arot^f to ^dmit'a tacit CoiitraA sh 
moo^ the Members of a Voluntaiy So^ 
Ciety, and to fuppofe thiy did not part 
not dnly with a Part bat all th^t Pro- 
perties, 6ven with their Liberty (if it can 
be parted with) and for nothing too ? Af^ 
fhfi!^. ^^^ ^^^ P^ wf!t|»tt Contra§s bccanae 
mdctn- in Uie, this is liioi^ evident; |br then 
f r4«. the anvtuai Dnties of the Members were 
Isolated by the Declanitions 6r Refei- 
vatioos of feuda) Righf^ and the Per> 
fbrmance of tJiei^ Duties were enforced 
|>y the redfnrocal Oaths of the i^jpcrioi^ 
and Inferior. ' Thde Oiths the Kings 
%otk at |:helr Coronation^ an' hdt origin 
iiatty (bmeithing like the Iny^itures of 
^ibordinate' Seigniores, and Whatever 
It may be deem'd now; of the greateft 
InkicNrtance in ^he judgmi^nt of our An- 
cenors, and their Kings; for th<; Cdm^ 
inencement o'f their Reign, i$ ndt omi- 
tted from the time of the precetU^ 
Prince's Death, but the Copohatioii of 
the Succeflbr'; nor till that Was {pec<r 

, « TyiillV aandueUm fa iht ficmd Fthmi p. Jijr^ . 

^rm'd. 
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ffernl^ <iid he m Ins own A<9;s itfe, 
or did People attribute to him the reeal 
Ttthf ^ When the Xing had takeii his 
^a^, tlienand not before, till /^m;^ VI. 
litis Reiign, did the Peers uke the Oath 
«f FcAlty'; whence \iras dented both 
m t^ts and other Kingdoms the Oath of 
AHegiance now comprfiiag the Heirs 
4md Socceflbrs,. tho* till late it extended 
only to the Perfon then crowrfd. Thefe 
two were the only Marks of Subje^oa 
to, anil Meafores of the Magiftrate's 
Power, and the People's Obedience, and 
bue from them, by, and in confeqnence of 
their feudal Tenures, which are expreffive- 
fy defined by the greateft Man, and beft 
^odgs offiadi things that ever lived, un- 
-^eqaalJLidagaes* Every Prince in J?«r«7^ 
and his Subjdftsbeing Imk'd together by 
^feodal Tenure mayn't we juftly fay 
irhere is a defcent fbong, dire^, and in- 
deed as obvious a Proof of an expreis» 
and as fblemn an original ContraA be- 
twixt Kmg and People (however it has 
been hidierto unoblerved) as 'tis pofBUe 
to deivife, and as there is of any one 
Trurh whatfoevcr. 

* Idem, p. iij. ~^ 

: y c*Ut^tm «f th Jt^hij rf Eng\tai inikt itf* ^ 
Henry tht VI*. 

s Grotiw de Jure B. tc Pads, lib. i. c 3. f. 13. 
p. I, 

P 4 a^i&'f 
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S^w- by tlie Names of Earl, Baron, or any 

mmit^. Other DeiKHitiiiadoD, pptwithftandiiig 

"ZnTonh they 5u:c vulgarly thought tbj))a:ve;|ieW 

fJth€ oi die J^ipg, yet the^r jTgnurf S; were 

'pr$ofiof priginajUy of, > and ^ their rHoa^e/^n4 

fion^' FeStyconfequcntly d^e^tis, theTuhHck^^ 

rhai; is, to the great ^ Community of the 

Realm, not of pr to ; the [King only ; 

even as at this pay t;l]^ <J^ri«4J« Prt^ice^ 

hold of the Empire, pot ):he Emperor % 

This may be pj:o|^e4 ^[ th? followjog 

^Jgumcnts: . r 

I. As^ we have feen, the Armies of 
theie Invadpys from the North were com- 
posed of different Nations, or of the 
Detachment^ of th? fever^l paptops.of 
:^he lame under fevei^tapd ri^fped^^q Lea- 
fders, who all afTpc^axcd under poe Ge^ 
fiearal of the ExpeditV?^ J the Sttca^ffprs 
of chq General became Kings, apd rhoiq 
K>i the ot^berLead^sPpe^^^ thq General 
was a teniporary Officer, cre^ed only 
for War, and his Ppwer determined 
with that ; So t)iat ;pn . Peace all j^e- 
lurned to their ori^jpal Equality : Hepf^ 
we may infer, that as. the otfe^ phip^ 
)vere not his Subje<fls beford the Com* 
mencement, fb neither could, they be 
prbpaflyftyled fo dormg the War ; tha? 

«»Sti8ky JUsFeudale, 381. Hyp^litus^ Lapide dQ 
ratjoncSutAsinimpcrio, 178. ' 
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after jts Condufiott thcv weteabfotetely 
inciep^dent of hiin,, and therefore owed 
him neither Seryicie,, Homage, or Feihy, 
whi^b arp due frqift' every military Te- 
o^nt fp his IxkkL , 

Va.. >i^he Prooerpy the Land-was in 
tbfe >vhc4p^ o)]^^ Body of the Con^ 
qtjcTgtSj ^^ iot o^ily i?i jthe (ieqcral, 
ap^theyonly wurtedwithrtl^^ ijot 

t\^4ih^^*^ 4^(^^ therefore the 

j?eryiqe joiq^ \>^ dup to, and tlje Tenure 
to which Homagp: and Fealty aye incir 
dent, of them. : ' 

3 . If the Wght to a Barony W|is con* 
ttoyqsed, the Djcifion of tlic Title ne- 
yeic; was^ in the Times we jfpe^k of, 
(Claimed by; any King f ; wlieapegs if the 
G^ftfh^ been ina^e by j or the Tenure 
ibrilifn; the j^g^ Powc^. Would haye 
j>een in him foleiy j for w^ ihould de- 
^l^iie the Tii^ jt)ut the Gi- 
yeij oir tjiey thai; yqprefent hiip,, and fiic- 
ceede<! to all h^ Righi:?. * / r r - ! T' 

4. The Service annexed to every Feud 
4s like Homage and Fealty owing to the 
Lofd; and conjes in lieu of the Land: 
J^ow if the Teniare had been of the 
King, then would the Service have been 
^or his private ^^i^iqfit. Whereas that it 
^as not fo, is fjear , to a Demonftration ; 

b Mexetay in Charlemagne, & ad An. iii7- & 
'jii.3. Vertot. Vol.1, 75, Altcfcra dc origine Fcud43. 

lot 
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li^ lie coiiild nettfaiksfer 6r dita fhe'Sei> 
vice *. Nor ooukl any Kio^ iA Emrof^ 
«bl^ the Peers to attend him to amr 
War be fnade for his -own .private Ad- 
vantage ; becanfe/'ds a loMWn Role o£ 
thelFeodat Law, as oDderfiood cbroi^h. 
<m ali ten&tfe^ rint the mffitary-Setvice 
df Che ^^ers was ooh^ doe in cafe of ad 
Ini^afion itotn abroach «« a Rebellion ac 
lionie. In N wmmufy ^e Conqueror, 
Vltea iie^iired hisBstrons to aid him ia 
fbe War \nt was goins to embark in a< 
^ainft H^fM, was told by Aem* that 
«hef W^enot ol>Iiged to aflift inibreiga 
Wars. Of the like U&ges in Ft met 
<[and the U^es of that Peo|>ie b<ing ori> 
igindlly i^dft ttte fame with ^tH'erpumh 
<iei<irye a -particular 'eonfidcratiori').^* 
liaVc ' Ae Tefthnpny i6f two viry cdnfii 
iderable Attt4iors. Oti^ «bierves,/'tfaft 
tho*<hey #erc often divided into feVcrtI 
King^flfm^, and femethnes divers Per- 
fons ciaim'd theRey^ Dignitt, yet die 
iDifpute itbodr the Crown did never inr 
*olVe the People Ini any War ; ^ For 
*« «f fech cafe <M »»y Author) Mf 
•f'toiaraMM tfccir Kings to tty thd^ 
♦'-ittles'by Law (I ioppofe before the 
tdtt^ m&St Right to jfe Of the Tf- 
tie toi'ift«"Ci6wfl df ^/Vaw? oar Ei' 

c Catntid. Biiun. zii. Dyer 44. Corvin. Jrs 
*CU<J.8cc ^ • •' 
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jBif4rdlll. ai^liisAtits^oiiift, wh6ntlie|^ 
DOC m their Claims, poth leeai to ao- 
KJDOwlec^e) ^ or if they refiifed fo tct 
^ do, by angle Combat ; becmfe Wa$ 
5^.|ipi: iconfonaat to the RuliKS of Juftice 
f pr their Uiages and Cuftom^ that the 
f* Commppweaith ih(Mdd be weakened, 
5* perhaps deftroy'di^ by the private Ani^ 
P mofities or Qoarrels of their Kings'*.^ 
The other bidsbis Reader remark (and 
well it d^enres lb to be) riie Difference 
betwixt the Armies Pf Frame and th6 
Kii^; ff *For, fiiysthat wondroasAo« 
^ tbor, when he made war fer himlelf^ 
ff. he had <Mily the Tenants of the Feuds 
f he wasiaFofleflioop^ and even they 
^ ferved With Regret ; but when die 
^. Kingdom was concerned, dl the Force 
$< of it was in MotiPn, and every Chief 
ff caime in PeHba, and iMrought his own 
f« SubjeiSts with him." Such alfo was 
the Law here in England'^ ibr Lord 
^he fays, the military Tenants were 
pbiiged to attend in the Wats j^aioft 
WMes and Scotland \ becanfe, as his 
JLofdibip writes, (how truly this fs no 
^lace CO enquire) they wore of tight 
5ubjeds tQ the Crown of ^ngUmd \ 
•And even at this Day, in the Empire^ ff 

'."'." *;'■'" . _• ) ^ . .. ..■..' 

<» Agathias, lib. i. '■ 

e Mezerayad annum 1114. , 

{ Coke wfm Littleton, pag. 63, 

, V the 
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the Emperor makes y/at of his ownlble 
Aytbority, the other Princes fie uacon- 
cero'd at it, oor can he require any Supplies 
fi^om them : When the Ebipire engage^ 
then all proportionably contribute their 
A/nftaQce. ■ ) i . . 

And iMiflpt (not to imultiply Reaibiis 
for the evincing a .Propofition in «ny 
Appr^C^fipu fudSciendy proved) if one 
of the Peeris refined CO go; eitho: not 
thinJkiQg' it his Daiy* or, thod^ con- 
vinc'd of it, yet:negle<9:ing to perform 
it, neither the deternvoing the Quc^ian 
of Right in the firfl Cafe, nor ^e Pa- 
oiihm^t of, the Fault in the others were 
lodged Ja the Kii^ imt the King and 
Peers, diat is* the ParJ^npient K 
in* Jtr^ sdlyiMit the King undertook a War 
|U|«f 'r^'-on apy- other accojint than ibme.one of 
^(»£wo- the af6te(aid CaiiijQ$,:theTeoantS in Chief 
pean Go- were tipt obliged to aflift him ; fo even 
^^7*' when they did it cither.by the Duty of 
fM-Ba- their Tenures, or voluntarily, pfae mannei 
f^ry it wasdpneifi is very remarkable";. for the 
^^ "*• .condu<5^iflg the:A^my was not leftfolely 
to the Wul of the Kitig or Genial ; bu^ 
if I may i^.theEx^elnon, it was under 
a pariiamentary Dire(ai<MJj. every one of 
the Peers leading and cdmmandiog his 
own VaiTals, who obey'd no Or(Jer$ bui; 
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fkch as tfaeir own Chiefs gave them, and 
therefore were not obliged to go unleisr 
they went ^. On the whole, what greater 
Power bad tbe King over fiich an Ar- 
my than the \£»^//^ General had over 
tbe late confederate Forces in Fldndetsf 
Wliilft this was condntaedyas the Leaders 
that compost it thoiagbt anfwerable to- 
the Ends 'twas form^a ibr, Submiffion 
Wasuniverfal ; wbenthey thought other- 
wife, the General's Power was reduced 
to the. Troops of his own Nation : So 
amongft thcfc People, though the King 
might command his own Vaffals, yet 
tbeVaflals of their Peers, if their Chief 
diilik'd his Orders, would pay no Obe- 
dience to them. 

^hly, Tho' thefe vidorious Nations J^^^^^^ 
were not fo polite as their Pofterity, yet !iu?,^^ 
were they for lefs barbarous than- fome^^* 
imaging from the military Service annexed 
to meir Eftates, and that Service being 
fo honourable amongft thtnr; for as we 
have feen by that diey were not obhged 
to War for tbe gratifying the Pride or 
Ambition of any Peribn, nor was tbe 
fighting for fuch Ends thought honoura- 
ble, but the doing it for the Defence of 
their Country from foreign or dome- 
flick Foes was ; and fo it ought to be in 
every well conftitutcd State, \ 

«» Idem 68. . 

8 ^ The 
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«Mf/i( - Ute dehfidH Nations continifed Icnb^ 

fj^*^ in their Conqnefts under fiich free Go^ 

iMmmms vemments, and probaUy all tlietr Po-' 

yr»**y ilericy m^t have remained in the fiane 
iMtvmtd, jj^y. gjjjj^ jj, jjjjg j)^ j£ jjj^ Books 

of the Civil Law, which Were buried in 
ObliviOD for forbe time after they fettled 
io the Weftera Provinces of the Hummi 
£mpire had never been broi^ht to light < ; 
fat till theuj as far as 1 have oUerv'd^ 
so Prince in Europe ever iou^n'd her 
had any Title to arbitrary Rule, bur 
foon after they were difcover'd^ ibnae 
Princes who had a falie Notion of Gran^ 
dure, which mnft be founded on Jufticey 
made the Lex Regia ^ a Colour for af- 
iiiming defpotick Power. For the fakei 
of" this Dodrine many Princes endea* 
^ Tour'd to introduce the Civil Law intd 

thdf Kingdoms. Here *twas unfocceflt 
liilly attempted^ ; but it now prevails 
in the other Parti of Europe, even in 
Spaiu, tbo* the reading it, for this 
Caufe, was in that KingcKun once fwbid 
under pain of Death '°; However, if this 
Law md been duly confider'c^ it would 

> Duck, dejure Civili,.5r. . 

k Dig«ft. lib. I. tit. 4. fed. i. 
. » Inftit. leg. 6. Fortefcue 4e latfdibns, fcC; 7. Sd-« 
den ad Fletam, 466, 4^^. Seldeni Janns 68. Davis 
^ tttmagt 4nd Pounddf,*, ii, 22. ' 

*> Duck, de Jure Civil, Ajz; Fabric^ Bibliothect 
LatinSf Vol. 3. 830. 

- 8 ik>6 
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not fiave wroi^tfo much Mifcbief ^ for 
\t does HOC attribute this biadiog Powei. 
ro any chimerical divine Right, but der- 
ives it to the Empeior by the Gift oF 
the People at the: Time of his Elediofv. 
So that even this very Law^ men^iop'^- 
hy a^^die^tick Plidce as the Fou^atioa^ 
of his Power, profcs that the ^i& of 
tjie People is his Title ; aody^ to gi:eac 
a; Part of Europe live in liich a StaitCt 
that 'tis to be fear'd fbme of their Po- 
fterity may juftly apply to then^elves^ 
'what 74(»^«r wlitws of the Rwuttj w- 
der ^Drnftim": Thdmm profe&S- 
grmde fatiinPfm docmneHiian^ ^ ficmt 
*uetm atas vidit frndnMimmm in tihr*'. 
paUy ifa n<fs fmdimferv'ttme ; ademfta 
Jtr inttmfitimes loqumdi autHauiiqm 
comnerm. Memoriam tpnupte ipfim: 
turn voce ferdidiffemtuk Ji tmm isL «Ar 
Jlra^fptejiate ejpet obUm/ci^ ftkum t^ 
^e. '.'■:.'■■ 

. » Tacit. Vita Agricolse, c. I. 
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C H A P. IL 

Of the Legi/lature or Farltamenti 
m Eagiand^ from the coming in 
of the Saxons, to the Npritiari 
Invajion. 

rbeStX' TpHAT the original Inhabitants of 
tu/h^t JL ^^^"^^^^y ^^^^ (n<>w France) and 
And^the ^^^i^y were one People, and firft 
BritiOi known by the common Name of CeUs is 
l!,;-!v!^- moft certain. Some learned Perlbns 
have thought the firfl: Inhabitants of //- 
l^ria and Spain, were alfo comprized 
under this Denomination ^ which is now 
more credible, fmce the. Similitude of 
their Language has been to well mani^ 
feftcdby the very Learned Mr. Lhwydin 
his Archaologia. From their being tfne 
People tis probable that they had 
an Uniformity of Government ; this 
ieems alfo highly Evident from Ca/kr's 
Account of the antient Britains and 
Gauls J the Obfervations made by the 
Learned Mr. Rowland^ in his Mona An^ 

« Mezeray p. 3. Cambd, Britan. 24. 

* tiq*A 
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tiq^a and otherwife; but be this as it 
will, fure it is that the $axonsj when 
they pofTefled themfelves of this Ifle, 
fubvcrtcd the antient Government of the 
Britatns ; therefore an Enquiry into it 
is not within the Compafs of the* prefcnt 
Defign. 

However Gildas reprefents our Saxon ■jf^^'y^^ 
Anccftors as mere Savages; yet thatf^^/"^^,y-^y 
Author may be juftly fiippofed to cxag- of the stlx- 
gerate their Defeats, and the Irregulari- ^^I'^^'l^ 
ties which commonly attend a War. FoT^ji,ond!^ 
it feems altogether improbable, that the 
Britatns would have chofen them for 
their Guardians and Proted:ors, if they 
bad beenfuch brutal Animals as he de-^ 
Icribes them. It fliould be alfo confi- 
der'd, before his Reprefentation of them 
is received for Truth, who the Perfon 
is that gives them To uncouth aCharader, 
and he will be found to be one of the 
very People they conquered ; a Circum- 
ftance that will iiirely rather incline us 
to feek a true Notion of thefe People 
from indifferent Writers, Circumftances, 
their Laws, and fuch other Evidences as 
yet remain. All which concur in giving 
us a more favourable Idea of our Ance- 
dors; at lead abundantly prove that 
time, and the Chriftian Religion fo tem- 
pered their former Ferocity, that for the 
regular Adminiftration , and the pre- 
£ ferving 
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ierviog the People io 9 I'cat apd cm^ 
bounded Liberty^ the only end ^ Civil 
Government, theyequair^ perhisips ex- 
ceeded all other Nations. 
The Origin As the Origjin of the Sapcoffs has b^co^ 
ef /A* Sax- with great Accuracy explained by the 
^baffh^ Learned Sheringhamin Latin^ in Eng^ 
Tverea com- UJh by the Indufttious Mr. Tyrell ^, if 
fid^ahu may lufiice in this Place to obferve that 
^^^ • the Saxonsj though not mentioned, at 
leaft under that Name, by Tacitus^ how- 
ever foon after him are taken Notice of^ 
and gradually encreafed in Power, till at 
laft they eftablifhed their Ufage for Lawj, 
in one half Part of what is now koowi* 
by the Name of Germanjiy where it yet 
r^ulates not only the Properties of pri- 
vate Perfons, but the Sqcceflion of, and 
Right to Sovereignties themfelves <^. 
of the Go- Tho' the Angles have denominated 
'vtrnrmnt (his Ifle, and all out Writers denote by 
t^ia^' ^^^ geqeral Appellation of Saxons, th^ 
hom^. German Nations that fettled here ; yet 
befides the Angles and Saxons, 'tis fare 
the Goths made part, and no inconfide- 
rable part of thole People ; nor is it im- 
probable that other Nations were alfo' 
mix'd with them. That when they firff 
arrived here they yfQic Pag^n? is certain^ 

b Hifiorj of Eng. Vol. I. p. 
c schilter Prcfat, adjus. Fcud^ Aicman. ?&dc Spcceffi- 
©ne, &c, 

8 .. and 
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and more thati probable it is (the* ibmS 
Autiiors feem to think otherwife) that^ 
they bad not, till after theit^ fitablifh- 
taent here, the Ufe of Letceirs i Thefe 
three Nations, in their native Country^ 
had independent Governments, aud thair 
they continued Co long after theit Set- 
tlement in this Ifle, is evident from thd 
Diveriity of their Laws publifh^ by 
Lindenhurg ; therefore it^s clear no ond 
Perfon could claim a Right to dic- 
tate Laws to thefe vi<9:orious People : 
\^^hence it demonftrably follows^ that 
the legiflative Power refided in, and 
was exercis'd by the People, or Perfons 
who had an Authority delegated to 
them by the coUecfiive Body of thd 
Vidtors. 

From all thefe Peoples being Cr^r- 
inoMs^ and the great Conformity that ap- 

Sears between the Ufages they eftabliih'd 
ere, and thofe that have been meiition'd 
in the foregoing Chapter to have pre* 
vaird throughout Germany^ not only in 
Matters deducible by lleafon from thd 
obvious Rules of Juftice, but alio the 
Inoft arbitrary Points of Law ; it may 
Well be prefum^d^ that the Government 
imd legiflative Power ampngfl: the Saxoni 
Was the fame it was amongft the othet 

^ Shcring, 293. 

% % Germdti 
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GermiH l^ztions •. But we need not re-- 
ly only on Probabilities ; fot of this we 
have the exprefs Teftimony of one of 
their Hiftorian^ whofe Book not being ta 
begot, I muft dedre the Reader to accept 
of his Senfe in /^i?r/?^^^»*sTranflation. 

^ For the general Government of the 
^ Country they ordained twelve Noble- 
" men chofen fix^m among others for 
** their Wortbtnefs and Sufficiency. 
" Thefein the Time of Peace rode their 
" fcveral Gircuits, to fee Juftice and 
"good Cuftoms obferv'd ; and they of- 
^ ten, of courfe, at appointed Times^ 
" met all together, to confult and give 
" Order in publick Affairs. But ever inr 
^ Time of W^v one of thefe twelve 
" was chofen to be King, and fo to re^ 
" main fo Jong only as the War laded ; 
<' and that being. ended, his Name and 
*" Dignity of King a4fo ceas'd, and he 
" became as before. And this Guftom 
^ continued amongft* them until the 
" time of their Wars with the Emperor 
^ Charles the Great ; at which time 
" Wittekind, one of the twelve as afore^ 
^ faid, a Nobleman of An^la in Wefi- 
^ phaliay bore over the reft the Name 
« and Authority of King, And he hc* 

« Nicholfon de Jure Feudal. Sax, Wilkins in notig 
ad leges Saxon, paffira. Brady'* Prtfate to his Hlftory^ 
53j &c. Spelm. in yoctle^dnrnt 



Digitized by VjOOQIC 



[ J3 1 

^^ hig afterwards, by the meajiS: of rhe 

** faia Emperor, converted to the Faith 

1^' of Chrift, had by him his mutable Ti- 

" tie of King turned into the induring 

" Title -and Honour of Diike ; and the 

:^ eleven others weie in like nwDner by 

^ the feid Emperor, advanced toiheho- 

*' nourable Titles of Earls and^LoTds, 

^ with Eftablifbment for the continual 

^ remaining of thefe Titles and Dignities 

" unto them and their'fieirs^; ofwhofe 

^' Defcents are fmce iflued the greateft 

^ Princes at this prefent in Germany ^ 

In the Period of Time. that is now^^^w 
*the Subjed: of our Confideration, there ^"^^/^ 
being no Monuments of ih^ .Saxms eftabUfljed 
older than the Eftablifliment of Chri.-«^Gr^*»^ 
Hianity, and fo little Light to be got^'^^^^^'*" 
.from thofe that are after, we fliall be 
oblig'd .more frequently to have Re- 
XQurfc to inference from thofe few 
Truths that are known, for the Difcove- 
^y of the Conftitution of the Legifla- 
'ture. Therefore, referving the men- 
tioning thofe Evidences that occur in 
Hiftory, the Saxon Laws, or other Me- 
morials of thofe Times, which have with 
great Indaftry been gathered by Mr. Tyr- 
*f^l^ to their proper Place in the Sequel 
of this Difcourfe ; as in all Argumenta- 
tion feme Principles ought to be laid 
down, from whence the proper Deduc- 
tions to difcover what we feek may be 
E 3 made ; 
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made ; fb ib this Cafe I mnft premilb 
chefc three Propofittons : 
Threepro' iftj That as all tht "German Nations 
^fatp^ lived qoder one Form of Government, 
\^^^ ^' and eftabliih'd like ones in the feveril 
Countries they conqder'd ; 'tis to bfe 
preiiimedy that the Sakons^ who were ia 
German People, lived at home unddr 
the fame Government the other German 
Nations did , and wheii they conquered 
Britain^ eftabliflied i Government here 
of the fame Form they had lived undet 
in their native Country ^. 

"i^dly^ That the Feudal Law prevailed 
in the SaxoHs Time, and therefore that 
Law being deduced from the Ufages of 
the northern Nations in Germany 8, 
'tis to be believed that the Samn Go- 
vernment, as all the Governments ia 
Europe eftablifti-d by the German Na- 
tions were, was alfo built on, and de- 
rived from that Law. 

idlyy What is faid in the Mirror of 

Juftices concerning the Eftablifliment of 

the Saxons y and their Governnient, 

ought to be received for Truth. 

Tht two The firft of thefe Propofitions carries 

lafl only its own Evidence with it, and cannot be 

]^^^^^ deny'd by any Lover of Truth ; with 

others it is Folly to reafon. The two 

^ Spelm. in Glof. voce Feudnm. 

8 Grotius dc Jure Belli & P^cis, Ub.i. c.3. f. 13. 

laft 
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laft iafleed ftetotb wattt Ibtaecldaring',/ 
the one' haying been deny'd, and the 
Authority of the Mirror weakntfd ; 
therefore we will toOw proceed to the 
*ftablifliing thefe Trdths, that the Ar- 
guments drawn thence may have their 
jtift Weight. 

•Tis tlie Opiiiion of Sir Hinry Spel^ Thattht 
tnaHi that the Feudal Law Wds ititroduc'd 2^L^ 
here by fVitliam I. On the other fide in^Hf^^^ 
"w^ are told^ Sir Roger OWen^ in a Ma* ^» ^^* 
ilufcript Trcatife^ has proT'd that the ^f"^^^ 
Feudal Law, even with all its Appenda* 
ges of Wardihip, Marriages, ^c. Was 
in force here in the Sadcons time ^ 
The incompar&ble Mr. Mad&x moft juft- 
ly oWcrveS, that dotwithftanding the 
vohtroveriy that has been concerning 
Feuds, and the Feudal Law*s being in 
fbrcein the time of o\xr Sdxon Ataoeftors^ 
theQueftion was never diftinftly ftated, 
without which it cannot be ^blv'd^ The 
learned Bi(hopi!i?/r^//&^, in his Diflerta- rhifivt- 
tion on thisSubjed, has purfued the Hint rat Ages of 
given by Mr. Madox, and dtftinguiflyd 2,^ 
the Feudal Law into thefe fevetal Pe- 
riods, which he terms its Birth, Infancy, 
Yduth, andStateof Pferfeaion. Thefirft 
fee limits from the dme of the Irruption 

h Tyrel'j IntroduSlim to theHtftory of England, p. 3. 
Hicks DiiTcrtat. Epift. &c. 
* Hifiory of If A^&chcqucr. 
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of the northern Nations, which happen'd 
about the Beginning of the fi^th Cenr ' 
tury, to the Year 650. It's Infancy 
from thence to the Year 800. The 
third Period from thence to 10x7. Soon 
lifter which it ?rriv -d to its State of Per- 
fedion ^. That the Feudal Law, a$ ini- 
derflood in this lad period of time, was 
unknown to our Saxon Anceflors before 
the Nof^man Invafion, is beyond doubt; 
but that in the firft, if not in the iecood 
and third State, it flouriih'd here, may 
be evinc'd by the following Reaibns. 
-^ea^om to ^fty Therc are as many Footfteps of 
fhew it the Feudal Law amougft the Saxons as 
firceinthe^^^^^ the feveral Laws of the other 
Saxon Nations publiih'd by Lindenburghy not 
times. excepting the Laws of the Lombards. 
rhemlelves ; and yet the leariied Publi- 
iher of that Colledion obferves, in hi^ 
Preface, that the beginning of that Law 
may be difcern'd in them. Which Ob- 
fervation i$ as applicable to the Saxon^ 
Laws, there being fo grea( ^ Parity be- 
iwixt them. 

"Ldfyj As 'tis obvious from the fore* 
going Chapter, that it was gradually 
produced from the Uiages of the Ger- 
t^an Nations, fo there being an Uniformi- 
ty of Uiages at Home, and of Circum- 

} Vid. Craig, dc Fcudis, p. 10, &c. 

ftance^ 
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fl^aces abroad, 'tis to be prefom'd they 
had a like Effed. 

sdly^ Some Authors ^ttribnte the ve- 
ry Origin of the Feudal Law to the 
Saxons y others to th^Lfimbards. Now 
the L/omhards and Angles^ from whom 
our lile is denominated, were one Peo- 
ple, tho' diftinguiihed into ieveral Can- 
tons^; therefore if the Origin of the 
Feudal Law be attributed to the, Jjm- 
bards^ 'twill be hard to conceive why 
the &me might not as well be introduc'd 
here ,by the Angles^ as 'twas by the 
Lombards in Italy. The Reafbn will 
yet be more cogent, if we fuppoie the 
SaxMs firft infiituted th^s Law. Which 
Suppofition a yery learned Author feems 
to incline to, by faying. That 'ti% cer- 
tain the Feudal Law prevail'^ moft an- 
tiently amongft the Saxons "". And 
there is yet extant a Syftem of it, ac- 
cording to their Ufages, which another 
very competent Judge affirms to be the 
oJdeft of any whatever ". 

4/A/y, There's no Rule of the Feudal 
Law fo old as the firft or fecond Period 
of Time, that was in ufe in any foreign 
Country where 'tis confels'd the Feu- 
dal Law did prevail, that wa9 not 

« Shering, 19. m Craig, dc Fcudis, zj. 

p Strykius dc Fcudis, 93. 

in 
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in Jbict atfto^It oitt Sd»9lt Atice- 
•ftors ". 

^thfyt^9!af U£ige» were Id force here 
thdt were niiknowii tiU theFetldttI ha.^ 
was introdticed) and fieVer prevaU'd I'ti 
any CoiibCfy where that was ndt iti Ufl t 
as Homage, Relitfy Heriocs, the Um 
of Compuigatoi'S, Q$r. 
The Anil. Mf: J'i?/i/(«» firft obfert'd ehe old LaV 
^«y»/ Book, call'd, Thie Mirrsr (tfjtipkni^ 
'^t^^hn'^oxxU not be fo antfent ad the Chief Jti^ 
frfiqut- ftic6 Cbi^^ and foine Others pretettded i. 
j»i«.v. Bjfliop Nicbol/m, id his Hiprkul Li^ 
^rarjt concUr'd with SeldeH ' ; and Dr, 
f/jvix copies after thefc learHed Au- 
thors *. But t think all that SeldeH or 
the Bifhop aflert, is, that Horn liVed in 
the Reign of Edwardll. fotne other 
Authors fay Edwdrd I. and that the 
Book, as it now (lands, is not fo antibnt: 
A c«nj*(- as the SdxoHi time. As their Reafoii^ 
tmtcotir. will not prove* therefore thfeir Authority 
funung it. njannot be Urged to fupport what Di-. 
Hicks would infmuate, that the Whole 
&ook is a CoUipofure of fo late a Date as 
Edward Vi^ time. That the Shape it 
now appears in mayn't be older, is rea* 
dily adnkitted, abd that lis not come to 
us fiee from Interpolatious, will not 

» Nichol.DiffettatioEp. 

P -Craig'* Spvtreignty if Scotland, i jfi. 

1 Differtat. ad Flet. c. i . in notis ad Fortefcue, p. 3. 

« Fag. rip. » Differtat. Epiftolaris, 43. 

be 
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be 4ehicd : But why mayn't We fup- 
pofe tbeBook WAS a Tranilation of fome *- ^ 
Manual of the Suxm Laws put into 
Nortkan French^ with foch Additions 
as Hotn thot^ht jpropcr, to accommo- 
date ft to thfe U&ges of the Timt he 
Jived in ? The Book being a Syflem of 
Laws, exposed it to Atieitipts of this 
Nature inore than ihy othier : And we 
Jctiow this has fifeqtoehtly happened t6 
Law^Bbdks ; might not this Book have 
the lame Fate ? Let it be ftrther conili* 
der'd, that Horn could hive no vifible 
Reafon or Motive for attempting to de- 
ceive Pofterity. Theft Conjedurcs are 
fubmitted to the learned Reader's Judg- 
ment. Bat be it as it will as to them, lure 
it is, that this Book contains what our 
Aoceftors thotight Truth three hundred 
4nd fifty Years ago, and neVeir was con- 
troverted till Iktely ; we may therefore 
rely, I think, on all that occurs in it 
which cannot be falfify'd. 

ThefePrfnciples premised, I now ^ro-whatm^ 
ceed to enquire who were tJie Perfons that ^^^^ ^/^ 
composed the Saxon Legiflature. In ±\%^'J^j.^^t 
the following Method fhall be pui^d. ring mto 

ijiy The Opinion of Dr. Bradyy with '//^^^^.^^ 
his Keafons, and the Obje<9!ions that t!^V 
occur to it, fhall be ftated. 

a^/v. That of Mr, Tyrrelm the fame 
manner. 

3(5//y, Since 
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-^dfyj Since the Hypothcics .of toth 
thofe learned Gentlemeo are liable to jpft, 
and to me unanfwerable Objedlions, 
another will be propofed) which I ihall 
never think my felf engaged to fupport 
farther than it wall be found agreeably to 
Trath. 
©r.Bra- Dr. Brody without Diftin(9:ion afferts, 
^fs opi' Tjjat from the Saxon to the Norman In- 
^^* vafion. Laws were made by the King 
and an hereditary Nobility. To make 
good which, he affirms, That by the 
• Word Witena Gemote we are to umier- 
ftand a Meeting of an hereditary Nobi- 
lity, and that therefore the Commons 
had no' Share in the Legiflature. 

This Hypothefis is Jiabk to the ibl- 

lowing ObjecSionsf. 

ohjesfhm YJi^ Sincc in Germaf^ all had a Share 

^''^' in the Legiflature, by what occafion or 

means came that natural Right, which 

is fo annexed to every Freeman, that 

when he parts with it (fuppofmg he can 

diveft himfelf of it) he jofes that Name; 

which way, I fay, or by what means 

did the Commons ampngft our Saxon 

Anceftors <kpart from their Shart in the 

Legiflature ? 

^^Vnhe ^^^* ^^' Bradyy for the ^ftablifliiog 

^wordm-^^^^ monfl:rous Dodrine, relies much 

ta. on the Word fVita^ which, according 

to him, fignificS Wifemen, Judges 4)r 

Lawyers, 
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Lawyers, and Noblemen. The firff of 
thefe Expofitions is inconteftably true r 
The fecond, tho' advanced by the Doc- 
tor, is very infofficiently proved, tho*" 
it is of the utmoft Import to the Dilco- 
very of what we botb leek. He only 
cites Hotoman^s Interpretation of the co- 
fignificant Latin Word Saf tenter in the 
fame Senfe : And even in this the Dodor 
cither writes uncorredly, or is groflly 
deceived ; for Lawyers there were none 
by Profeflion amongft the Saxons^ no 
nor for many Years after the Norman 
Gonqueft, beiidcs theEcclefiafticks. Nor 
is the Dodor's Error, with relation to 
the disjundrive Interpretation by the 
Word Judges,^ lefs exceptionable, if the 
Word is to* be underftood in the Senfe ic 
bears now, and was underftood in' when 
the Dodtor wrote ; becaufe the known 
Notation of the Word then, and now is,, 
certain Perfons who by a delegated Au- 
thority from others determine the con- 
troverted Rights of their Fellow Sab- 
je<3:s ; whereas in the Saxon time, and 
long after, both here and in other Parts 
ei Europe^ eveiy member of the feve- 
ral and refpecStive Communities of the 
many Stares our German Anceftors di- 
vided their Conquefts into, were Co- 
juclges, even as now the four Judges of 
WeJiminJteP'Halt are ia their difltercsr 
8 Benches. 
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Benches. Therefore this general AiSef- 
tion W2^s inaccurate and untrue, but with 
proper Reftridions may \>t admitted ; 
for in every Community, whether Eccle* 
iiallical or Civil, fome Perfons prefided 
in the Guilds or Fraternities, and confe* 
quently in the Judicatures appertaining 
to them. Thefej as appears by other 
Authorities, were by the middle aged 
Writers tern»'diy^i^»/6^.f; and that they 
were the Perfons our Saxon Anceftors 
termed fTites, is, as I conceive, appa- 
rent from the following Reafbos : 

I. Th? Aflembly of the Saxon Le- 
giflature after the Diftribution of the 
Heptarchy, is in the Monuments of 
thofe Times calFd Witena Gemot j or 
PTitena Mot. That Wite fignify'd 
Wifemen is already noted to be agreed 
by all ; nor is it leis clear, that the pre- 
iiding Judges in every Community, Ec- 
clefiaftical or Civil, that were originally 
inftituted, were Members of it, and that 
in conlequence thereof the Word Wita 
did fignify the presiding Judge : And 
when it is clear it did denote fome of 
that Rank) and abfolutely certain, that 
after the Snbdivifion of the Kingdom in- 
to leHer Diftrids, and, confequential 
thereunto, of the judicial Power, thcf 
Word JVita is applied to other Perfons^ 
IS it not highly prpbable that they wprc 

alfe 
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atfo the preitdiQgJndg^s 10 the ftyml parts 
Qf th^Sfaires ? And will not this feem yet 
viareib, if it appear in theSeqqdy as I 
tnidit (hall, that when this Word was firfi: 
iifed, there were Jio Ranks or Orders of 
Perfbns known to our SaxM Anceftors, 
beddes that of Magiftrates and Freemen. 
But this Tinth is not only evident from 
Reafon> but alfo by the Authority of 
the Saxop GlofTarift, by whom 'tis clear 
"'twas co-figniiicant with the Word Ge- 
refa. 

X. It was nat» the Circumftances of 
tbofe Times cotp£der'd, an improper or 
l^xfh Metaphof to denote the prefiding 
Judges by a Word that properly and di- 
redly fignified Wifcmen, tbofe Magi- 
ftrates being, at the time the Word was 
lirfl: fo appTyU eleiSblve, and all the fe^ 
cular ones at \c^ annual, and there-* 
fore probably chofen for their being e- 
minently po^efZed of that Quality, to 
preiide in their refpedlive Communities^ 
and by their Wifdom to moderate, al- 
lay, or compofe a{l Differences that a>- 
jofe amoo^ the MembfifS of their re- 
^dive Societies. 

That the third Gbls is erroneous, may 
be prbvy from the very PafTage out of 
King Ina's LtLWS cited hy the Do£tot 
himielf in his Expoiition of this Word ; 
for m the time pi that King, who rui'd 

thirty 
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thirty eight Years, and commenc'd bi^ 
Reign in or aboat the Year 688. nor 
for loi^ after, there were neither here 
in England^ nor in any of the other 
Weftern Provinces of Europe where our 
German Anceftors fettled tbemlelves, a- 
ny Noblemen befides the annual and e- 
Icdive Magiftratcs, which the Dodlor 
does not mean by that Word ; for ac- 
cording to that Senfe, the Commons had 
a (hare in the L^iflature, which the 
HoGtox does abiblutely deny. The other 
Authority he cites to maintain his extra- 
vagant Pofition, is Somner's Saxon Die- 
tionary, which, if fairly ftatcd, will as 
little avail : For tho' that very great 
Man does, amongft other Expoficions of 
this Word, ufe that of Noblemen ; yet 
in the very next Column, explaining the 
Word JVitena^ when being conjoined 
with the Word il/i??, ox Gemote it fignifies 
theL^iflature ; (and it's Meaning then is 
all the Dodor and I feek.) That truly 
great Man writes in this manner ; " Sy- 
^ nodus Sapientiumj Trudentium Con- 
« feffus^ Concilium^ Comitia ; a Synod, 
^ Council, or Aflembly of Counfellors, 
« a Meeting of Wifemen, as in Parlia- 
^ ment. " . 
Mr. Tyr- Mr. Tyrrel fuppofes that not only the 
xtysofi' Nobility, I mean the Perfons we now 
underftand by that Exprcflion, but alfo 
. . that 



nton. 
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ffiat Rank of Perfons amoogft the Sd^- 
bns tKkt dfc diftinguifh'd by the Appellor 
tion bf Thanes^ were alio Members of 
the Saxon Legiflature^ and that the Bo- 
fbughs were repreftntcd. So much of 
his Hypothefis as relates to them, is, i 
think, in the inanner we ftall cxplairi 
in the Seqiiel; true ; but I cannot be- 
lieve Thanes fit in the Wilina Gemofi 
for the following Reafons : 

I. The Thanes were only Tenant* o^>^^»i 
by Serjeanty . ( th<j Reader will hex? '* '^' 
permit me to afltime that tvhich ih the 
Secjjuel will be proved ) Nom? tb fiip- 
pofe the Tenants fey Serjeanty were 
Members of the H^itena Gemote is what 
never was advanced by any one, and 
ieems inconfiftent in it fclf ^ and with 
the Nature of the Service, which was 
merely peribtiali without anyRefpe^ilto 
the Publick. And indeed this Snppofi- 
tion fcems to be attended with a fittal 
Confequence, w^hich however o\ight not 
to be imputed to the learned Author; 
Wh6 was Undoubtedly a Lover of Truth' 
and Liberty. Thd Confequence I meart 
is this, if by being the King's Thane^ or 
Tenant by Serjeanty, the Party had i. 
Vote in the fVitend Gemote the Kin^^ 
ttight always do whatever he pleas'd j 
Ibx he had Power to take as many Ser- 
tants as hfe pleafcd,^ and in confequence 
F thctcofi 
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thereof, to crcft as many Tenures by 
Serjeanty as he pleaied) and tbere^re to 
nominate a Majority of Members in the 
Sa^tm Parliaments. 

X. In the Titles of the Saxon Laws 
90 mention is made of any Thanes^ 
tho' many other Ranks of Perlons are 
noted : And furely, if they bad beeo 
Members of it , in fome . of the Ti- 
tles we fliould have found the Ward 
Thanj^. 

3i |n the Saxon Laws all Peribcui 
Lives : have a Valuations which in their 
Langu^e is called IVeregili : By, the 
jProporrioB of the Valuation it appear^ 
that the Thanes were an inferior Ordet 
of Men- 

I am now, accordii^ to the propoled 
Method, oblig'd to the adventcrcm^ 
Task of offering to the Reader wh«v 
as far as lean yetdilcern, was the Con* 
fiitution of the Saxon Lqgiflarar^. That 
I xciay lay before him my Appreheniious 
OB this Subjed in the befl; manner, I mi^ 
^efire him to bear this Truth in his 
Mind, that in every Government, Power 
xcfults from, and is the natural Confe* 
quence of. Property or Eftates ; aad 
ijjat in all Places where Tyranny do^ 
cot prevail, the Perfons who cofHix^ 
the LegiJflature, derive that Power ftow 
the Intereft they have in fome Lands^ 

thai 
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t4kkt ar6 part of the Territory of tHat 
iSbdety to which they belong, or ellc 
kbixi tome DiftinAion of Rank and Or- 
ikJ-, which dricfiiftfnatesthfe Members o^ 
a Society. Therefore to difeover who 
were the Legiflators in the Sax&n time; 
it will bd neccflary firft to remark the 
Mannef they fettled themfclyes in thi^ 
tile, (whence the Peribns who were 
ft6pf fetors of Land will be obvious) 
a»d aifb how many Ranks of Perfons 
iftby bfe fonnd amoiigfl: them. 
• The J^A*^jr otiginally divided ihtitrheMan- 
Conqnefts in this Mfe into as many Shares ^'"^ ^^*^ 
i$ the King had Companions, To tny gflainfied 
Aiiflior tdrms the Perfons in LdfinHyM themfehei 
tmitts^ ; for there were Earls longj^^^^s- 
before AlfreJts time ^. Thefe Portions 
bfLandWere originaHy called Shares, lat- 
terly Shh?esi which were then,' to uft a 
learned Author's fignJficant Words, <* fo 
^ many Aflbciations or Societies in pub- 
^ lick Charge or Service ^^ ; *' as the Can* 
tons W0re in Germany. Thus things^ 
fcontlnu'd till the titter Diflblution of the 
Heptsrchy, which I date from Alfred'i 
Reign ; for tho' Edgar is generally 
fcouared the firft univerfal Monarch of 

' a Mirror, c. 2. Flcta, L i. c. 17. f.9. Braaoii, 
I. X, c. 16. 

\ Spelm. voce Comts. 

« Facon of the Government <>/ England, p. 65. 

r 1 f her 
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the whole Ifle, yet in troth the Space 
betwixt his Reigo aod Alfreilts feems to 
have been a time of Unfettlednefs and 
Confufion; inch Prince amongft the ie- 
ven who happened to be the migfatieil^ 
ading as, and being generally account- 
ed the fopreme Raler over the others **. 
This King unconteftcdly had a Supe- 
riority, and reduc'd the whole into a re- 
gular and well digcfled Form of Govern- 
ment. Some Hiftorians, in an undetcr- 
min d manner, attribute to him the Di vifi- 
on of the whole Realm into Shires ; which 
in general cannot be admitted for Troth. 
ThiVivi' But if it be underftood of the Shires 'tis 
^7/^J^^ now divided into, and that the old ones 
iSsA^j, were fo antiquated or varied, that with 
&c, 'relpedt to what is now in ufe, it may be 
deem'd the Work of that King ; this Po- 
fition, fo limited, may be true. However^ 
moil certain it is, that he firft fubdivid- 
ed the Shires into Try things or Laths ^ 
Hundreds or Wapentakes, as they are yet 
commonly called North of the Trent i 
and thefti into Ty things S which were 
alio promifcuoufly at firfl call'd Boroughs 

<* Brzdys Hiflcry^ lOO, 103, iii, &c. Gambdcn'i 
Brit. 126, &c. 

c Brady- 5 Prefaa to his Hifiorj^ 116. .Spelm. voce 
Ccmhefi, Cambd. Brit. 346. Fortefcue on Fortefcuc, 
1 14, &c. Wilkins voce Centurla. Brady V Hiftorjf 
84^ &c. 
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as well as Tythines ^ ; tho' in moft 
Phccs in England^ Aip»? excepted, where 
the Word is yet ufed in that Senfe, they 
are only called Tythings, and the other 
Appellation is appropriated to Places 
that fend Reprefentatives to Parliament. 
By the Laws of this King every Perfon 
m thefe Tythings were to be Security 
for the Benaviour of one another ; and 
for this Caufe all Perfons were obligM 
to live in fome one, or be kilFd. The 
like Law prevaiFd in Francfy tho' its 
Breach was lefs penal s. 

As the People cncreaftd in Numbers, ^''^•^^ *^ 
they fpread and inhabited other Places ^^""'^ 
within the Precindts of the Tythings, 
which by being inhabited became known, 
and were diftinguifli'd in our Law Books 
by the Name of ^f»^?^, from two Saxon 
Words, Ham^ which fignify'd a Dwel- 
ling, and lett^ which fignify'd to aflign^ 
Yet having acquired Inhabitants, andin 
confequence thereof a Namq, fubfequent 
to the Divifion of the Kingdom by Al- 
fredj they did not compofe feparate So- 
cieties either in ecclefiauical or civil Af- 
fairs, but remained Members of the Ty- 
thing, Manours, and Parifhes to which 
they originally belonged ^. 

f Lambard'^ Perambulation of Kent, p. ^4. ^Ifri^i 
€iof. voce Curidis. 
z An. Dom. de Alod. c. 13. ^ Finch, 1. 1. c. i. 

F 5 J» 



Digitized by VjOOQIC 



[70] 

In this Diftributioa of the Laiid> vaar 
py things ddervc Obfervatioii ; ixtch as 
may be of ufe io the prefent Ekfigfi, arc 
as follows : 
Tythinjs I. That the Ty things, thdr J^mftofx 
um^uai. j^j^g founded on the Number of Fami- 
lies, and not on the Extent of Ground, 
muft be unequal ; for the Proprktof s of 
Land ail reiided on their Eftates, wbeoce 
they were in After-ages denominated 
Manours, a maneudo. And as there 
were no little Freeholders in thofe early 
Days, nor for long after, ten fiich Fami- 
lies mud neceffarity be remote firom one 
another, and occupy a large Space a£: 
Ground. Whereas Tradeimen, becaoie 
many of their Arts and Occupations are 
auxiliary and fubferyient to one aootbcf, 
^ere engaged by the pfevaiUng Tye of 
Intereft, as well as the natural incUna- 
tion to Society that is planted in human 
Nature, to unite and live cont^uous tQ 
one another, 
ivhnisto z. However obvious the Meaning 
he u.dcr Qf jj,^ Words Ten Families may fccm, 

toon U'i ten . t-,^ « . . -n ^ r t - 

famiii s yet in Truth it is not lo ; for fay that 
ExprefTion we nowunderiiandteiiHoiife- 
keepers: Which Senfe it cannot be oa 
this Occafion underftood in ; for then 
iiiany Counties having but three or four 
Hundreds, could have but three or ibur^ 
hundred Houfes in them. 
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To Afcovcr then what is to be under- 
Hood by ten Families, we mull look ift- 
to Ibme Gifcumftances of thofe Ages. 
The Joweft Rank of Men amongft the 
Proprietors of Land in the Saxon time, 
were the Thanes. What his PofTeflions 
Were may in fbme mealure be difcover'd 
by the Law that advances a Caorl^ Qt 
Boor, to an equality with a Thane^ by 
his having five Hides of Land, a Hall, a 
Kitchen, and a Church. Here is a juft 
pefcrtption of a Lord of a Manourj 
for many Pariflics and Manours yet, and 
it may, 1 think, be proved that all ori- 
ginatly Were co-extenfive. It may be 
rortheroblcrv'd, that thefe Proprietors of 
Land, even as it had been ufed in Germany^ 
xnauur'd it not with their own Hands, but 
by their Slaves and Hirelings, and, as I 
take it, conftantly fupply'd their La- 
bourers with Viduals; for, as all the 
Gloflarifts agree, the well known Word 
Lord is derived from the Saxon Word 
* Hlafbrd^ which fignifies a giver of Bread. 
Now tho' many of theft Labourers might 
not perhaps lodge under their Lord*s 
Roof; yet confidcring they fcrv*d him, 
and he fed them, even in the modern 
Senfe, they might all be counted part of 
|iis Family, nptwithllanding ibme dwelc 

5 Vet&tgktk li€, Wilkins & SomncrioGloffar. &c. 

f 4 perhaps 
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perhaps with their Wives aad Children 
in little Huts eredled on fbme part of 
their Lord's Eftate, as we may well be-r 
lieve they did, from the frequent Ufe 
of the Words Cot tar ij^ BorJari/^^c. ia 
^omfday. If then all the Perlons rcfi- 
(dent on ^ Manpur wer^ dcem'd in the 
Saxons time, as 'tis, I think,^ efficiently 
jdear'd they were, part of his Family, 
we fee what a Tything was ; for that 
ten fuch Families might conftitute one, 
\s confiftent with Rea(bn, and all that 
we know of the Saxon Government. 

As the Words ten Fanulies are not, 
in my Apprehenfion , to be undetr 
flood of the Families of every little 
Houfekeeper in the Tythings that have 
been juft now treated of; fo iieither 
can I conceive that the Tythings 4t 
mongft the trading Part of the Nation 
^onhucd only of ten (ucb Families of 
Shopkeepers as we now fee. But it 
fcems oiore probable, that feveralHandi* 
craft Perfbns aflbciated themfelves in 
Partnerfhips or Companies, which are 
^n the Saxon call'd Guilds ; Nor is it 
yulike that Ibme more eminent might 
employ great Numbers of Artificers, 
who were fome, perhapSai Hirelings, a* 
ther their Slaves to work under them j 
and if we underftand by the Words ten 
FamUies ^lAongfl; the tra,dic^ Pj^t of the 
* ^ Nation 
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Nation, ten iiich as are here reprefeoted, 
we may well conceive that they confti^ 
tuted Towns or Boroi]^hs. 

It may be, perhaps, obje(9:ed, that ac<- 
cording to this Hypothefis, ten trading 
Companies or Families which employed 
a great many Artificers under them, were 
as much confider'd as the Pofleflbrs of 
Manours ; which is certainly Truth j 
and on due Confideration cannot feem 
ftrange : For 'tis plain by the Saxon 
Laws, that Rank was in their Conftitu- 
tion, as 'twas in many others^ annex'd 
to Poflcffions. Th^s 'tis expreflly de* 
clared, that if a CaorJ^ that is, a Yeo- 
man or Boor, throve fb well as to have 
five Hides of Land, a Church, and a 
Hall, he was equal to a King's Thane. 
Again, 'tis in another Place provided^ 
That if a Merchant crofs'd the Seas 
three times on his own Subftance, that 
he ihould be equal to a King's Thane. 
And if we look even in our own times, 
we Ihall fee many fingle Tradefmen of 
much greater Wealth and Power than 
many Lords of Manours, and trading 
Boroughs veiled with a greater Share in 
the Lcgiflature than fifty of them. 

The feveral Families that oonftituted^wryfy- 
thefe Subdivifions being antecedent to jW 
this Diftribution, many of them Neigh- '"''^ 
^o^rs, and Relatio^Sji not only by Mar- 
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liages, bnt alio, confideriog the Method 
we obfery'd the nonhem Nations to 
bave proceeded in planting their Con* 
quefts, probably diefcendra from one 
vfcommon Anceftor, eafily coalcfced into 
petty States, aod form'd Commanitki 
different from the Shires in notfaiog but 
the Number of Inhabitants, and Extent 
of Ground. And as in the firft Dtftri* 
botion of the Kingdom into Shires, there 
were Pcrfons chole whofe Oflfice it was 
to preiide in the general Aifembly of 
every Connty, fo was there the like in 
tbefelefier Didrids on this Subdividoo; 
for before that we find no other Magi- 
ftrate but the EaUermau, or Sbere Gi- 
f'^H^refa ; after it, we find this Word ap- 
St^^ plied, in the manner there was occafion 
things, to remark before, to the Magiftrate of 
every one of thefe D^rtds. And even at 
this Day the chief Perfons in each Ty- 
tbmg are called Borjholders^ which is a 
Corruption of the Saxon Words Burgh 
Balder y Headbormigh^ aod 7y thing- 
Man ; which lad »re too well known 
to want Explanation. 

In whatever View our Saxen Anccftors 
confider'd the Magiftracy of thefe Divi- 
£ons, whether, according to the modern 
Mode, as an Obje^ of Defire, or, which 
is ffiiore agreeable to the Simplicity of 
thofe times, 'twa^ thought a Bmdcn to 

b& 
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)bjc !hvntk% yet 'tis fiirc 'tMras coiifcr^4 
by Eledion ; for where all Perfons arc 
e^tial> there ctm be ao other Foundation 
for (ktenniiHOg who ihali receive an 
MoDOur, or be loaded with a Burden. 

Every one of thefe little RepubIicks,TJ&# ry- 
fiiDongft theother Rights of Sovereignty ^^'^is ha 
they were vdled with, alfo exercis'd a ^'^'• 
judicial Power within the Precin^s of 
their own Territories, and had fbme pub- 
Bck Places where the Individmls met to 
^termine any Controverfies amongfl: 
their Fellow-Members K Many of thdfe 
we vanifh'd, and even their very Rcr 
membrance is gone. In London and 
feme other Places they yet fnbfift) and 
are called the HufiingSj from two Saxon 
Worife, Hus and Ting^ which fignify 
the Hoofe of Pleas. Thefe Jurifdicaionsi 
as Lord Cbi^, tho' no Friend to any 
Couit bat tbofe of fVeftminfier-HM^ 
^i!erts were original^ and not derived out 
of them \ 

All the Saxon Laity may be divided ri&fiu»v 
into the Magiftratcs, or thofc that were^'^* 
not: Under thofe we comprife the Earls, ^^/^^^ 
and all thofe Officers they called Greves^ 
of which fofficient has been faid alrea* 
dy. Thefe are the Perfons who w^c 



k Fleta, lib. z. c. 5. 
\ I Inftit. 327. 
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knowti by the Names, of 7%^^, Vn^ 
der-Thane^ and Caorh 
qf Various are the Opinions of the Learn* 

Tkanct. ed who have wrote concemm^Tbanesj 
the Enumeration and Examination of 
each Opinion would be too lai^e-aDi- 
greflion. It may fuffice in this Place to 
refer to them in the Margin % ^nd ob- 
ferve, that the Word is dcriv'd from the 
Saxon 15einan , and is conftantly ren- 
dered iJ//»{/?^r; only in ^ome/Hay the 
Word Servientes is often apply'd to 
the fame Perfons who are there flyled 
Thanes and Minifters ; and mention 
is alio made in chat ereat Record of 
their Offices, as Chamberlain, Hawker, 
and Hunter, which, in the Dialedt of 
our Age, i^ Mailer of the Hawks, and 
Mafter of the Hounds, and many fuch 
like ; and were, in one Word, the fame 
Perfons and Service that in the Norman 
time were called Tenants by Serjcanty, 
and, if I guefs right, owe their rife to 
the following Caule. 

When time had polifh'd the Angl(h 
Saxmsy for this Word does not occur in 
the oldeft Monuments, many Offices 
that the great landed Proprietors dif* 
chai^'d at firft in their own Perfons, as 
was ufed in Germany ^ on the Motives 

m SpelmanV Rei»if/;»i, i6. Selden Specileg. adEad- 
iperuiDy p. 1701 Wilkins voce ThAnt. 

of 
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of Neceflicy ibmetimes, Eafe and Gfatf- 
dcur more frequently) were by them dc-* 
voly'd on others. As in thofc Days, 
for want of Monsy, mod Commerce 
was carried on byirarter, and the Rents 
were paid in Part of the Produce of the 
Soil; fo for the fame reafbn was there 4 
Neceility of finding fbme other Method 
of Retribution, or rewarding Peribns 
for Services, than paying them in Mo- 
ney : Hence arofe the giving Land in 
lieu of, and recompenfe for, perfbnal 
Service. This feems to be ftrongly fup- 
ported by the Writ of fVilliam Rufus i 
^ from wnich one may colled, that Tain 
Land paid no Rent, and that confequent* 
ly the Superior had the Tenants Service 
in lieu of, and recompence for, his Land. 

Thanes are divided into greater and 
iefieri only differing in this, that the rwofm 
greater held of the Xing, and the lefTer^/^^^^ 
of fome Subjed- 

The Caori was what we exprefs now 
by the Words Boor, Hufbandmani dnd QT tht 
Farmer \ a free Perfon who lived by mi* ^*^^^' 
nurinfl; another Peribn's Land ^, at firfl 
probably for Vi<3:uals, and after when 
Leafes became inuie amopgfl x^^z Saxons^ 
in return for the Occupation of it, by 

n Brady'f Prtfaa^ 14. Vid. 2 Inft. 631. Sdd. Ja- 
»us, 93. 
« Spelm. jR#/v^/im;y 14, 
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way of Rent, deKvcr'd Part of the Pro^ 
dace of the Soil to cheOimer. 

The Titles of the Sioom \jx«n men- 
tion various Perfbns as Leeifktors, which 
ibr the Reader's better Slti^vftioa are 
tepreieated in the eniuing Table in two 
Columns, the one contains cheni id 
SaxMy the other vbl LattMj ds renderM 
by the learned Dr. fFiikms. 

Leges Hlotarij & Eadrici. 

jblo];«jic^eatojMC Hlothatius^ Ea- 
tantpapa cynm^aj- ^idtS CMHt^ario- 
af erron ))a a^ ]>a J7e rirM Reges eonfti- 
heopa alt5ojiaf «jt tuenmt legits hasy 
^pojihronjjyffuma q9m fpjbrum S^i^ 
t)omum jie hyji ejr- (^res ftatneraHt an- 
t;cji f flegej>:« te hiec Judicut fua 

poftea edicuHtur. 

Leges Wihtrajdi. 

Dam miteefran Mitijffmi CoHtU- 
Eynin;5e Eanrpajia arMRegisfFihtriBe^ 
pihrjiiK&eRixi^cn* di regnantis quintii 
t>am ]?e jsiftstn pin- anno regnij indie- 
tjia hij- picer. J)y tioHenma^ die /he- 
m^'San jebanne ft? Augufii^ in loc6 
y-exran fcae^e Au- qui vacatur Berg- 
juj-ref. m J?aepe hamftede^cmgrega- 
jrtope fy bar- turn fiiit opthno- 
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te Bep^hampry&c. nmprocerum On^ 

^^^iSi^a ^eheatren- Birhtwaldus Bri- 
t>ac jpicymc =6«/i w#»i^ Archiepia 
p«r BmhtTDaib B/ic. f ^«j f$ ante nomi^ 
voaetJeahbij-cop,-} *^;«j. Rex, Boffen^ 
re «jtoem«a ^' faetiamEpidp„s, 
iun^. eac>ant>iK)* ^«^» <W!»«^j g;,-^, 
Joefceaftr/ieBifcop. m««<ib» vocabant, 
fe ilea Dybiiwnb ft? dignus vir eraf 
parha^?en.inbj»jto Et loqttebantur <mi. 
pasf. -^ cj»s«. xitnesEccleJiafticior- 
mb cijiioean '6sipt dims dignitates «- 
nwe^e anmobltce «<»r^i/^r ^^i^^j, ^^, 
nut) >y \i^^xmmx pulo Jibi Subjedo. 

P«/i «a eabiratt Ibi optimates iUi 
jcuntjon mib caljia m»»/«;!« «^»/» /&^^ 
^mebotn "^ t^ fecermtjudicia,^ 
m^: 1 ^nVf^i»juftisCantuarioruvi 
J>ibmm>capum«c- tnfiitutis adjunxe- 
tan. j-pa kr hyji tiunt, frouti hie in- 
^^m^V^}lPfiY:fra fequttur atqutf 
dicitur. 

Leges Iflae. 

inej- Eynin^ej- 7»<^ i?^^/j Statuta: 
arernyi-;^:. Ego Ina "Dei gra^ 

Ic Ine mib Eobej- tiaOcciduorumSax- 
Jyp JtefTj-eaxana o««m ^^;^, r«i»<rtf«- 
Eyawij. nub -^ fiUQ f3 cum dodtri- 
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Jjcahte *^ mib laejie na Cenrediepdirii 
Eenjiebef mmej* meij fS HUada E^ 
pebeps ^ y>tt^tytY fifiofimeiy^ Edr- 
minej- Bij-ceopej*. ^ kinwold£ Efijcopi 
€opcenpolbef mi- fiieii ^ cum omni^ 
nty Birceopej-. ^3 bus tneis Senators- 
xmb ealium minum busy fS fenioribus 
ealbojimannum. ^ faflentibus pofuli 
\zm ylbcfran yi- mei^^multaetiam 
tnimininpeJ>cobc.*3 /octet ate miniflro- 
eac myceljic je- rum T)eh cmjulta* 
romnun;^ Cobep bam de falute ani^ 
%copa,. paej* j-mca- m^ noftraj & di 
^cnbe be "Saepe has* fundamento Regui 
To upa j-dpla. ^ be nofiri^ ut juftalje- 
?Sam p;a)ole upej- ges^ ^ jufta ftatu^ 
picej* "^ re pyh'c ta jper aitienem no- 
aepc, •^ py hre cyne- firam ftabilita ® 
bomaj-. J?uph upe conftituta ejfent^ ut 
jcolc ^epaej-renobe. nullus Senator nee 
1 ijetpymebe pae- fubditus nofter foji 
pon. p re nasnij /^^ff ^at noftras U^ 
ealbopmanna. ne uf ^« infringeret: 
unbej-jeJ?cobenbpa. 
acfTtep paem psepe 
apenbenbe J>asf upe 
bomaj-> 

Leges iElfredi. 

Dif j-ynbon ^a jKr /unt Leges 
bomajr ]« ^Ifpeb quas jElfredus Kesi 
f e Eynin^ ^eceaj-:- conftituiti Et 
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EC infra. 

Ic =5a iEIjpjicbEy- REgo Mlfredus 
nin^'Sflef ro;5aBt)ejic tx in unum colligt 
^e^a&efiob. -3 apjii- CST //Vm/ conjignari 
raa her. manejja^i^, i^yiy/Ti^ ^^nrmi 
Sajia'Scupe pjie- quaTarentesnoftri 
^enjan heolbon. obfervabant j qua 
^apa^emelicoban. mihi flacebant y f& 
"J manege ^apa "Se iivi^yirif eorum qua 
me ne licobon ic mthi non flacebant 
apeapp mib mmpa rejeci cum meo fa- 
ifixcnz*^t\tdhzt.^ pienti ConJiliOj SJ 
on oJ?pe pij-an be- alio modo juffi ob^ 
beab ro heolbannc:- fervari. ^oniam 
Fop])amic ne bopp non audebam tenta^ 
re ^ebypj-rlarcan re meorum fjiatuto- 
%apa minpa apuhr rum) aliqua firif* 
jceala on Xeppir tiscmjignare. Tor- 
j*erran. Foppan me ro etiam me latuit 
pae|- uncu^ hpser quid eorum flacue- 
^aej- ^sem lician rit illisj qui nobis 
polbe J)e aejcrep uj- Juccederent. Aji 
paspon:* Ac ^a ^e cum defrehenderim 
ic ^emerre 2!fx\i five in diebus In a 
oJ)J)e on Inej- b«;M cognati mei, vel in 
minej- mse jep oppe Offa Merciorum 
on Ojcpam Ct)ypce- Regis ^ vel in M^ 
na Eynmjcr. oJ)J?c thelbertiy qui fri- 
onJEJjelbypnrej-.^ mus BafUfma ac- 
^jiejT pjUuhr on- cefttinnationeAnr 
fenj O glica^ 
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icahte *^ mib laejie na Centediiepdirii 
Eenjiebef mmej- meij ^ Heida E^ 
joB&ep; ^ y>tt^t)tY fifiofimeiytS Eor- 
minej- Bif ceopej*. ^ kinwoid£ Efijcofi 
€opcenjH>lbef mi- f^ii @ cum amnu 
ntf Birceopej-. ^3 bus tneis Senatm- 
xmb eallum miaum busj & fenioribui 
ealbojimannum. ^ fafientibus fofuli 
J^am ylbefran yi- mei^fSmultaetiM 
feumininpeJ>cobc.*3 /bcietate miniftro- 
eac myceljic jc- rum T)ei^ cmjulu* 
romndti;^ Cobep bam de falute ani- 
%eopa.. fxy j-mca- i»if noftra^ 6? i/*^ 
*enbe be "Saepe has* fundamento Regni 
10 upa j-dpla. *3 be nofirt^ut jufta Le- 
?Sam j-raJ)ole ujiej- ^^j, ® ^«j(?4J 7?^M- 
jiicej- ;f re pyhz ta j^er ditionem no- 
«pe. ^ py hre cyne- 7?rtf«r ftabilita & 
bomaf. J?uph upe conftituia effent^ ut 
folc ^epaej-renobe. nullus Senator nee 
1 ^etpymebe if2^' fubditus nojier fofi 
pon. "p re naenij A^ff ^at nojiras ^• 
ealbopmanna. ne uf ^« infringeret: ^ 
unbej-jeJ>eobenbpa. 
aejrrep )aem psepe 
apenbenbe J?asf upe 
bomaj-:- 

Leges iElfredi. 

Dij- j-ynbon ^a Ha funt Lepi 
bomaj- J)e ^Ippeb quas mlfredus R^i 
fs Eynins S^^^f-* ^^^ftif^if^ ^ 
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Et infi-a. 

Ic ^ MifjitbLy- REgo Mlfredus 
ninj^jej- to^aebepe tx in unum coUigi 
^ejabejiob. ■) appi- ^ Uteris conjignari 
rati her. mzxif^z jujft ^ multa eorum 
^ajia =8e upe ppe- quaTarentesnoftri 
Ti&n-^Siti heolbon. obfervabant , qua 
=5apa«emeIico&an. tnihi flacebant y ^ 
"3 manege ^apa 'Se iw«i5fi? ^(?r»w qua 
me ne licobon ic mihi non placebant 
apeapp mib minpa rejeci cum tneo fa- 
pirena ^ejjeahre. -5 ^/^«/i ConJiiiOy Sf 
on o])pe pij-an be- 4/w «w</o >^ ob- 
beab ro heolbanne:* fervari. ^uoniam 
Fopjjaitnc ne ttop^- non audebam tenta- 
re ^ebypprlascan r^w^^ftwi^^a^a/tf- 
^apaminpa apuhr rumj aliquafirif- 
jreala on Xeppir tisconjtgnare. Tor- 
j-erran. Foppan me ro etiam me latuit 
yxf uacu> hpaer quid eorum flacue" 
=8aej- ^jem lician rit illis, qui nobis 
poltjejjc Xfxejiuy /uccedereni. jfjt 
pjeponi' Ac 'Sa 'Se cum defrehenderim 
iQ ;5emerre ^xji Jive in diebus In£ 
oJ)])e on Inej* t»ae« eognati mei, vel in 
mmefma2jej-.o))pe Off£ Merciorum 
on Oypm CDypce- Regis ^ vel in M- 
oa Eynmjjer. oJj]?e tbelberti, qui fri- 
pn-*J>elbyphrej-.^ nms Bafttjma ac- 
sejiej-r jmuhr on- cefitinnationeAur 
ysin% G glica^ 
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fcn^j on An^l ^Uca, ea qua mihi 
cynnc. ^a =8c m& jufiijfma videban- 
pihtcjT'Suhton.ic tut, exiude coUegi, 
«a hep on Sejatxs- tS nhjua neglexl 
potjc -J ^ o>pe JSg^o Mlfrfdus Oc- 
jropl^tc:- Ic =5a cidmrum Saxonum 
^jcjiet) jJCfr-j-cax- i?^;v omnihus meis 
m Eyninj ^sMixm fapientibus hie ufus 
imnum ptrum "fixj fum, t§ iUi dice- 
^eeopDc. *5 hy =8a i^w/, quod'tfjism- 
epaeJKMi. ^ him -f »i^j ^(?«^ piacue- 
licobe eailum pelro ri»/ ^^e, ut obfirva- 
hcalbcnne:- rentur. 

Fccdos iElfrcdi & Guthnini Regum. 

Dij- vf t;:jTyJ« Hoc eft fisdus quoi 
^ ^Ifpet) Dynra^. JElfredus Rex & 
^ Dy^jtun Eymn^. Gytbrun Mex, & 
*3 callcj- Anjck jn- /*^/W ^Mglicje na- 
ncf piran. *3 eail um'$s fafientes. Of 
f CO %eob ^e on #«nrw gens qua in 
€art;en^liim beo* Anglia Oriental 
eaUe jecjfcbcn h^- baMst, fimul feet- 
la's. "^ mib ajKBS r««f, ^ jurejitrM- 
^icaBj-^nob, pon hi ^ confrmmferunt 
l^ljx. *j pfi heo- /r* y?4fiy^ ® /'^ 
|ia^;5pan. {ge j:o;i pofterisJUistamn*- 
^cbojiene. ^ j:oji *w ^wtzm jvMr^AMt 
unjebopenc. ^ im^/j, ^«i 2>« vel 
Eo&er mihcj-e jiec- mftram mifiricer- 

8 Leges 



Digitized by VjOOQIC 



[83 ] 

Leges Eadweardi Kepi. 

Et infra. 

Gabpeajib Eyn- CumEadweardus 
in;g; mib hij- piran i?^;c cum fafienti- 
?5a hi ser Gaxancea- bus Juts Exoni/t ef- 
j^rjic paspon. pnca^ fet^inquirehdnt om- 
bon calle hu heojia »« quotnodo fax 
j!jiy]) bercpc been ^^^^ melkr efft 
maehrc&c. /ej^-f^ 6?r. 

Foedus Eadweardi & Guthmni Rcgum. 

Dij* j-ynbon \% Hac fuut jura 
bomaj- j?e jffilfjirt) qua Mlfredns Rex 
Eync^; "^ EuJ?jium e? Guthrufn Rex 
Ey nc^ ^ecujian:- Jknciverunt. Et hoc 
Anb ^if ij- fco je- eji Sehatus conful- 
p«bny0^ pe SX- tum^ quod Aifre^ 
pjiebEynm^-^Eu- dus Rexj ^ G»^^. 
ypwfiEyniii^. ^tp: run Rex^ ^ifm4? 
€a»pcajib Eynm;^. Eadweardus Rex 
•3 EuJ)jiun Eymn;^. ^GnthrmRexei^ 
^jecupon. *3 ^- ^?rw»/^ 8? Ratm- 
pttyofk. ^a l5a Cn- rw^, ^iir;» jfffgti & 
^le ^ iJene to pjiy- TDanifacem ^ ami- 
J)C. 'J ro mcortbf- r//A^;^ //^«f fafie- 
cijJfc pmce y!svir ferunty^ fapentts 
^on:* ^ '©a prran fifw» j^i pf>fiea 
cac ^e f ytJJ^tt )«- eramy.fieft @ tw- 
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ic fmesbe nub iiun> funt^ me conttrnfUr 
pa))tt;eQaxe])eahre turn effe citmfapen- 
^e;^jM natoa je turn meorumcenfiUo 
laspebjia. &c. tamEccieJiafticior^ 

dims quam Laid, 

Sec. 

Leges Eadgari R^is. 

Dif ly j-co jejuct)- iifof eji inftitutum, 
nyxfc. 'Se tabjajt qu»d Eadgarus cum 
Eyn^ mib hif pi- jfafimtum Jkorum 
^em rej»eahte je- cenjllit infiituit in 
paeb. Cob ro loj». ^loriam'Deit ^Jt^ 
J him rylpim ro t/Jt in dignitatem 
cynej-cipe.'jeallum Regiamy^ in «#<- 
hif leotjj*cij[) to litatem Of/mi po^h 
iSeajij?:' ^. 

Leges iEthekedi Regis 

Difif=8a;5epflet>- Hot eft CMjitim 
njj-j-e. =aeiE)>eijicb jw*/ Mthlrtdus 
Eynin^^'^hifpjtan Rex, ^ fafientei 
^ejiaebbon. eallum ejus confultaverunt 
jrolc ro ppi])ej*batie. <a/ emendatiouem 
?Er pubej-roce on facis omni fopde 
CDyjioeaa lainb cp ff^adftoci ht regi^ 
^ep^^fl^s^ta^ev , Mergionmy fecy»* 
dm Attgiut hges. 

StonwJ 
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Semxm QonMtam de Mondcolis Wallis. 

Bij- If |-eo ^e- HocefiCweWim 

^elcynnej- yitan. a^j- fafitntes » 
Tl pealbjjeo&c paefe- Z/^*//*^ Conjiliarii 
bopan berpox Dc- #»^^ Moitticebu 
unyeran^fetron-: cimjiitucrtmt^ 

Leges Cniiti Regis. 

jiaetjnej*. "fie Enut ^«o</ Cnuttts Hex, 
Pymn^ eaUej- en- tot/us ulnglU & 
^1» laotocf Eywd- 2)ii»flr«w % iVar- 
ge. -^DeoaEynjn^. wegpntm Rex, am 
3 Nop})jai5ett Eyn. fapientum fitottm 
m%. mi^ hijr ptte- amfiHo fmc'rvit, in 

Iiiot>e.rolo{£e'^ b»m ipjt in mrntammnm 
fyipra ro cynef- jRfgimit, ® j^m//^ 
Gippe. *J jM>lc to UfaftmTtptlii & 

on iSsrm 1^;^q tailikus 7)eiiii»i no^ 
mibpinrjiej- ri&e ^iW WiMtani/tj 

TWjmx^ ^^ laft thing I ftaU msiix o//Wi*i 
tipoJ)efQfe; I.drAv any- Ccoda&an.Gtcm tin »«»»« 
what has been ofFer'd to the Reader, f„'J±;^ 
^c the Terms ufed by our Zim/yiy Hltbo- «r«. 

,. f <i 4 . rians, 
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rtaos, to denote both the Saxon Parlia- 
mentS) and the Perfons that compoled 
them. The firft is generally exprcfledby 
Conventus Safientumj \fhxc\k is but a 
meer Tranflation of the Saxtm words, 
the Members it confifted of, arc deno^ 
minated VrincifeSy ( of which enough 
has been already faid) Troceres, Pri- 
mates and Nobiles^ all which Words, 
however they may feem in the vulgar 
Acceptation to exclude the Commons, 
yet on a (lri<Sl Examination, the con- 
trary will appear a moft manifeft Truth* 
For, 
The man- i. Thc v^ords '^rimarUy Trimates 
'words '^'^°^ Troceres, are all render^ by the 
Primary, SaxoH Gloffartft, Teldeji^ Burgh waroy 
Primates, thcfc in our modern Englijh we call 
c«c$ """ "Port'Reve, Burjholder and Headbo^ 
roughs in fome Places by a more common 
expreflion borrowed from x^^tNerman 
Dialed, Mayors ; and in this Senfe is the 
word Troceres ulcd by the Writers of 
other Countries as well as our own ; for 
^ufrefae fays it denotes the Chief Ma- 
giilratesin Cities*. 
tUman^ X. That in England^ xht words Nor 
twr/N^' ^i/« and Nobilitasyffttt ufed to fignific 
Mes. ^ Knightsj (that they wfere Commoners in 
the prefent Sen^e of the Word is agreed) 

a^jpufrclnc in liac TOO,' 

, , Ifecips 
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feems elcar,bccau(e Knight was a Name of 
Dignity ; they are iti old Authors ftylcd 
Honourable; in a Record 9 Ed. 1. a 
Knight has the addition of Nobilisi And 
Lord ^G?i^ fays, Nobilesfunt qui Arma 
Gentilitia Antecejforum fuorum frofer- 
re fojfknt. 

From theft Premifcs I conclude, 
I. That the Legiflative Power was t^^i*?? 
not folely in the Saxon Kings. This is^j^^» ^' 
not only evident from what has becn^^^^/e- 
already laid, but alio from what we read /y » ^^^ 
in two of our Law Books, viz. That ^'^^' 
their Kings were originally vefted with 
that Office by Eledion, and fworn to 
be Obedient to, and fiifler the Law as 
other their aflbciate Leaders, whom onc^ 
of my Authors calls the Kings Compa- 
nions. The other, writing in the Phrafc 
iind Terfds ufed in the Latin of his 
Time^ fays. That the Kings Courts, 
which confided of the Earls and Barons, 
and the Law, were both ftperior to the 
King : But this Point need not be la- 
bour'd ; for the very learned Advocate 
for Slavery, Dr. Bradyj does not aflert 
a Legiflative Power folely in thie King, 
Init in the King and Nobility, e3pclufivc 
pf the Commoners; 

t> Inftit 594 & 595. Ctmb. Brittan. 243. 

fi x. Erpm 
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Z"aini^ *• ^'®°* ^^ entrance of the Saxonty 
'lAdhoi- ^'^^ fomc Time, they alt perfonaUy af- 
dttu fUled at the Saxon Parh'aments. I doo*G 
mean every individual Perfon that rcfi- 
ded in the Kingdom, but every one of 
thoie to whom the Land was apporrioo- 
ed ; for example, in Kent^ where Hen- 
gift the firft Saxon King fettled himfelf, 
it ieems all the Landholders met to af- 
fent or diHeot to the making Laws. 
Tho' this Supcofition feems clear from 
the firft Propoutioa we laid down above, 
yet for the better evincing an Hypathe- 
fis fo different fronv the Ufages of our 
prefent Time, I would further oftr to 
theReadet'sConfiderarion the follow^ii^ 
Obfervations. 

frotfs of I. Our iR^Araw Anceftws, in their o WO 
tius. Country, did all peribfially meet for xh^ 
ena<fiing Laws in the maoner we have 
related above; and ev€sry Circumftance 
of the Time confider'd, it camiot well be 
doubted, but that they did here as their 
kindred Nations did elfewhere Prat^ife 
at firft, and for fome time retain the 
Ufages ihey were bred in and accuftoin* 
ed to in their native Country. 

X. That by the Feudal Law, m its pri^ 
mitive Inftitiition, all landholders were 
obliged to attend at the Feudal Courts ; 
becaufe all the Land was parted amongft 
the Conquerors, who had a Right to 

• give 
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give their Aflent or Diflcnt to aoy Laws 
or Orders there propofed ; whence we 
yet retain the Exprej(Boo of a Convea« 
tion of the Eftates. 

3. Why might oot all the Landhol* 
ders in Keut^ when that Province was 
Ayled a Kiogdom, as well meet on fa 
great io important an Occafion as the 
makii^of Laws or giving Judgments as 
they did afterwards, when it became ao 
Earldom ; and yet io (Iri^neis are obli- 
ged and by intendment of Law all do 
meet at the Sherifis Turn and County 
Court for BuHnels of a like but inferior 
Nature. 

4. Thefe Meetings were m open 
Places, which were capable of receiving 
a much greater nun[4)er of People than 
came to them> becaufe, as has baeq ol* 
feady obferved, there were no minuttj 
Freeholders in tboCe early Days. 

jr. That the Lftnd beiog divided a- 
noogfl: the CoiH]«er<)rs> who w^re an- 
tecedent to their Cotiqueil, a voluntary 
Society 9 »oPerfo»fbat was aot a Mem- 
ber of it| and ^Qnfc^mcly bad ihh Land, 
^;oiiId have any Voice io impoAog the 
Laws 4>» tbem who weite^ the abtolate 
Proprietors of rtlie Soyle j thei^fore the 
C4$rl or Hnsbaddmaa was no Member 

6. Every 
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6. Every Thane being Tenant by Serr 

jeanty, which wa$, as is already obfer- 

Tcd, only poflefling Lands in recomr 

pence for his Service, and in lieu of Wa- 

fes , be was no more than part of the 
amily of one that was a Member, or 
Succeeded to one that was a Part of that 
Voluntary Society which firft conquered 
the Kingdom, and therefore could have 
BO Voice in the impodng Laws on a 
Society, of which he wais np Member, 
but only a Servant tq one who was. 
Ut//#r. Tho* the Individuals ever retained their 
^i^^^wr native Right of being governed by 
^jiS^i: Laws made by themfelves, yet when 
fmti in the Exercife of the L^iflative Power, 
J]^ ^' in the Perfon of every fingle Body na- 
tural, from their Remotenels and Nun)* 
ber, became impofllible, ibme Change 
was neceflary in the Exterior Forfns 
and Appearances in orckr to prefer ve a 
Common-wealth on the fame Principles 
^twas firft form'd and eftabliihed ; and 
as th^ whole Kingdom was divided into 
feveral little Aflociations , as I appre- 
hend, Ibme Perfon out of every Ty thing 
or Burrough, the Reader will recoUed, 
that ^tis already proved they were co- 
£gnificant Terms, came to the fFitena 
Gemot to take care of the Concerns and 
Intereft of the Society to which be be^ 
long'd. For, 

f. The 
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1. The Aflcmbly of the Saxon Le- 
ciflatore, when they confided of a ie« 
led Sett of Perfons, were called fVite^ 
na Gemote or, an Aflcmbly of wife 
Men ; whence we feem to have derived 
the n«w weir known Expreflion of the 
Wifdom of the Nation to denominate 
the Parliament. 

2. It is certain froth the Title of the 
SaxM Laws^ that the Earls, Bifliops and 
Abbots were Members of the Wiuna Ge^ 
mot jW Saxon Parliaments, and alfo others 
denoted in the Saxon Language by die 
Word IVita ;4:hat the Earls, Biifaops and 
Abbots were the prefiding Judges in the 
ieveral Communities both Ecddtaftical 
and Civil that the People were original* 
]y diftributed into, is not doubted, and 
that by the Word fFita we are to im- 
derlland the prefiding Judges of the 
Communities they were afterwards di- 
vided into, is, I think, already proveiik; 
whence, it feems, we may conclude, 
that the Saxon JVitena Gemot confifted 
of the Perfons who prefided in each 
Comniunity, and 'twas but a natural De- 
volution when the Exercife of the Le- 
giflative Power became impra<%icable in 
the Perfbn of every Individual, that iic 
ihould veft in every Body Politick, and 
that the Perfon to whom each Commur 
Aity h^ by their own free Choice given 

ths 
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the Precedency amoogfl: themfelves^ 
ikould be the Delegate, or, as we now 
phf afe it, the Reprefentativc of the Refti 
ffence, I chink, *ns clear, that the Cooi* 
inons, as now underftoad^ Were ever 
Part of the Legiflature ; becaufe, though 
perhaps the Earls might not be Ele<f^ive^ 
or annual Officers, after the Dtfloltttton 
of the Heptarchy, as they were before, 
yec after its Dictation the Grai/ej^ of 
the Hundreds or Tythings, who were 
EteAiye^ being Members of the Saxoti 
H^itena GefMt^ the Conimons remained 
a Conftkuent P»t of the Sa^on Legi- 
flata#e. 

Tho* the Propofitions here advanced 
art only fupported by Fads that occur 
ik the IMbnuments of the Sa^eim Timcg, 
yet many Uftgcs whofe Origin we know 
not, but meet with lubfequent to the 
NormM» Coaqaeft, might be oflfeiKd to 
ilie Reader; feme of which being |»I. 
fMbly derived, and others being corf- 
Ibrmibte to, or conne<9ted with^ wfcat 
fcais^been ah-eady advanced, wouM botfll 
iilaflrate and confirm the Hy|>othefis 
cbtt is here offet'd to his ConfidCfationi 
Imt as the Conftitution of the LegH?a» 
TlUfein that Period of Time, will be the 
Siibjeft of the enfoing Chapter, the Rea* 
4er will find them there, and, I hope, 

pkrcicch 
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particulatiy obftrve, how well the My- 
pothefes we propofe of both Times, 
luit and tally with one another, that 
being the ftrongeft Proof that can pofli- 
bly be produced of the Truth of both, 

CHAR III. 

Of the Parliaments after the Con^ 
quefi. 

IN the Period of Time, Whtch by the of the 
Courfe of this Eflay is to be the^^^f^* 
iubjed of this Chapter, oar enqufay into 
the Conftitotion of the Legiflature would 
be moft idle and vain, if the Do^ine 
of thofe Authors who aflert an ablbkite 
Rieht of Cooqueft in William I. is not 
firft conftited. The Aiguments that have 
been offered by thofe who have endea^ 
Toured to debafe our Conftitotion, and 
imk us even lower thau the brutal Part 
of the Creation, (for to reduce reafonar 
We Creatures to Slavery, it being con- 
tranr to their Nature, is doing lo, and 
loading them with an intolerable Burthen) 
hare, many of them, been folly anfwe- 
red hy their Aatagoaifts : Nor is it my 

purpofe 
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porpofe to tranfcribe any thing they 
have oflTcry. Fads from Hiftory and 
Records are folly produced in their 
Works ; but if I may be allow'd to ufe 
a Logical Diflin(3:ion, I would obferve, 
that though the Arguments a Tofteriori^ 
^hich prove William I. did not exercife 
mw thai ^ defpotick Power, have been with great 
tt u hi Diligence and Reading put together ; yet 
i»*«^^- the Arguments a Trior i^ which prove 
he had no right to fiich Power, have 
pafled with little Regard or Notice, the' 
in my Apprehenfion the cleared and 
mod cogent: For the Queftion is not 
whether William the Conqueror did c*o 
arbitrary A<Jb ; but whether he had a 
Right to do them ? therefore to decide 
the prefent Queftion, we are not to feeJk 
for Inftances, or reafbn from any Ad:s 
of Power he exercifed, but to fee whe-t 
ther he had any) and what right to fiich 
Power; and if it can be proved he had 
none, thofe Inftances may be allow'd to 
prove him a Tyrant, but not that Pofi* 
tion they are ufed to maintain; and 
therefore notwithftanding fuch inftances 
the Right of the People iubfifted, and 
however invaded by him, might lawfol- 
ly be recovered, and exercifed when- 
ever they could find means to get the 
Power of fb doing; for no Prefcription 
can be from illegal kOih or againft Li- 
berty 
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berty. f6r the clearing this Point, I 
\^iil firft ftate frdttl Grotius and Tuf- 
fendorff when finy, and what Right i§ 
icquifed by War. tdfy^ I fllall ihew 
that according to iht Rules laid dowd 
by thole adteifuble AiithorSj the Con- 
qtifefOf (to fpeak in the vulgar Phrafe) 
had fid Right by Conquefl: over the ge- 
nerality of the Englijh ISfation. 3^//>^i 
Sitice, fiibfequent to the Norman Inva- 
fion^ we were in fome, though in a 
much lefs degree, than is generally fup- 
J)ofcd,' a mixed People, and a late Au- 
thor has thought fit to call the Succefforg 
o£^ the Normdh Chiefs, who aflifted the 
Conqueror in his Expedition, (on a pre- 
vious Promife of partaking what was 
got) for afTerfing their Rights, incorri- 
gible Rebels'^-. That the Conqueror nei- 
ther before nor after the acquiring this 
Kingdom had any abfolute Power over 
them, even t\o more than the Emperor 
has over the Soi^ereign Princes in Ger-- 
many. 

Nations, who have no common Supe- '^^^ ^^«> 
rior, being in a ftate of Nature, when they ^^^^''''^' 
have any Difference that they cannot , 
iettle ill an athicable Way, have ufually 
recourle to Force, which h'ke our difu- 
led Tryal by Battle amongft privaEte Per* 

^ Braiy ifl his Prcfa:ce to his Hiftory. 

H fohs,' 
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fbnSi (originally pra(ftifed where the 
commoo Superior, by reafon of want 
of Evidence, would not determine, fo 
Jeft them, as to that Controverly, in a 
perfe(3: flate of Nature) is an appeal to 
the great Superior of Mankind, and ma- 
ker of the World, to determine the Right : 
And as Providence (whofe Ways are un- 
iearchable) fuf&rs fometimes the Unjuft 
to prevail, this laft Method is not to be 
taken without jull Caufe, that is, unlefs 
an Injury be done, and all peaceful Ap- 
Tvhen and plications provc vain : So in every War 
^j%rT o°e Party is moft certainly a Wrongdoer. 
ifycon- Now according to the Juftnefs of the 
fwA Caufe do the Rules of the Law of Na- 
ture and Nations determine the Right 
of the Vid:or: For if he had not Jufticc 
of his fide, when he began the War, or 

Eroiecuted it after tender of amends, he 
; a Wrong- doer > and acquires no new 
Right by Succefs, but thereby not only 
gives all Mankind a Rights but evefl 
makes it their Duty, to reftrain him. 
But if the Caufe of War be juft, though 
the Vidor obtains a new Right, yet the 
Extent of this is not, I think, well fet- 
tled ; that which is beyond all doubt ^ 
that in Juftice he may take full Satis- 
fadrion for the Injury done by him that 
occafioned the War, and for every indi- 
vidual Hurt or Inconvenience that flow- 

I e4 
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ed natirrally of cafiially from ft; ^nd 
We may go fo &x as to fay, that fomc 
Puniihment may be juftly iriflidted oq 
the Wrong-dber; btit to lay as fome doi 
that an abfolute Property in thfe Live^ 
and Fortunes of the vanquilh'd is 9 by 
Saccefs, vefted in the Conqueror j is a 
Dodrine, as I Colideivfii , inConfiftent 
With Humafaity add Rfeafon : But we 
need not here difculs that Point, becauft 
if that cruel Pofition were true, yet it 
cannot be applied to the Cafe in Que- 
ftion. For, 

1. Th6 Normans and £«?//> had no ^^^Nor- 
fort of difTerencei but bdd lived Hot dri- EnguC 
Jy in a peaccible, bot everi a friendly F">«^^ 
Minner, with fo fifequetit, fb familiar 
an Intertourfe, tb« 'tis iuppoS'd (they 
being; long after our Saxdn AfiCeftors 
come from an uhpftlifli'd Part of thci 
Globe) oiir Edward the Cdnfeflbf di- . 
tedted them in the forming; or polifliing 
their Laws and itoth them tearn'd and 
fntrodoced into this Ifle the manfter of 
fealing Deeds, which yet continues a- 
fliongft us. 

x.Thc Norman Duke's pretence ofrhecon^ 
coining; was a fiippos'd Title; thereforc^^^r^^ 
iLS War was not waged againftjthe Peo-ly'^/e. 
pie but the Perlbn ip Poiieirion, confe- 
^emly againft Harold only, a latd Icarn- 
H i etf 
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ed Author ^ had ttzibn to fay that the 
CoDqaeft that was made was made over 
Haroldy aod not the Nation : And the 
Conqueror himfelf underftood the Qciar- 
rel to be fo, and therefore offered to de* 
cide it by fingle Combates. 

3. William Duke of iVe?r»i^^y when 
he came into England fcera'd to have 
confider'd War in the fame light as 'tis 
ftated above, viz». of an Appeal to the iu- 
prcme Judge^ and to have clatm'd this 
Kingdom as his Right br^ Inheritdnce> or 
Donation : That his Pretences Co it by 
cither or both thefe Ways were ill gfoun- 
ded is mod certain^ but that the fame 
were then dubious is not lefs fo > and cOn- 
fidering the Rudeneis of that aiKl the 
fuccecdiiog Ages, 'tis nP wonder this was 
fo little underftood^ however the Crown 
be claim'd as legdlly dt^.to him i Now 
wftefch^J: we take the lHQf'ft^an Duke-s Ti- 
tle by Blood or Donatiort j clear it ife that 
he cotiM \i^y^ no more ektenfir.e Power 
Over thofe^v^lOdid nOtmaALC themfclrcs 
Wrong-dqera by ojJpofiug him^ (feppo- 
fing that could make them fo ; ) than the 
Perfon he claim'd tinder had, add what 
tl>at wa^ is ihfHciebtly explaia'd is the 
precectdg Chapter. 

i HaUs Hiftory of the Law. 
i Brady and Tyrrell's Hiftory la the Lifd of S^ 
foldk 

» AS 
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As the Conqueror's getting the Dia- ^^^ ^^»- 
dem of this Realm gave him no Kight ll^Ze^' 
to defpoticfc Power pyer the Saxons^ io over the 
neither had he any over his own vi^o- Nolans. 
rious Army. To ftate this matter ful- 
ly we muft take a fliort View of the 
Norman Settlement in France. 

Roilo^ Duke fFillianis Anceftor, was o/ the 
the Leader of a Confederate Army con- ^,^/J^^"^ 
fifting of Thanes y Norwegians and /» France. 
Sweedsy (for all thefe People are deno- 
ted in Hiftofians by the general Name 
of Normans ». ) He himfelf was a T^ane ; 
and as thefe People were not born liib- 
jed: to one Prince, confequcntly Rollo 
could have no pretence , much leis a 
Right, to any Power over at lead two 
parts of them, but what was derived 
from their own free confent. They con- 
quered Neufiria^ and from themfelves 
caird it Norn$andy. 

The Land was divided amongft the 
Conquerors, and Laws enad^d for the 
well ordering their new State, by the 
confent of tne other ^ Chiefs and Supe-' 
riors, and not by Rollo* % own fingle Vo- 
y/tt Rollo's legitimateLine failingin Duke 
H^illianf% Father, he by confent of the 

9 Grotii proleg. ^dHift' Gpt. ir. ^c. McMray ad 
Annum » 88pf 
J> Bena^c Coutume de Normand^ p. 2. vc 
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Barons was eledted to iucceed him, sod 
confequently could have no Right cither 
to the Dukedom, or any Power but 
what was voluntarily confer'd on him: 
As all his Subjedts were fo by their Feu- 
dal Tenures (the Extent of that Power 
The Con- is ftatcd above ; ) were there no other 
qutr^ors Evidence that the Conqueror's Army 
how com- was composed of an Aflbciation cntred 
//'^ ^« into by the free Will of the UDite.d Lea- 
ders, it ought to be believed ; hm wc 
have an exprels Teftimony of this Fa(3; 
for we reaa, That \yhen Duke IVillM 
defired a Supply of the Norman Barons 
for afferting his Claim to the Crown of 
England^ they told hin&, ^. That tbe 
<* Normans were; not boqnd by their 
*/ Allegiance to ferve in foreign Wys, 
\\ and no Confiderations could bring 
*^ them to raifc a Supply, though Wil- 
" Ham Fitzosberty a Man gene/ally bc- 
" lov'd, both by Duke arid Pebpk, pro- 
*^ Oioted it with thd litmofl: Zeal , and 
f* to encourage others, engaged to buiW 
" forty Ships at his own Charge for the 
^ Service of the Wa^. 

" The Duke finding himfqlf difap- 
^ pointed in this publick Way, tries other 
" Methods i and fending for the Weal- 
^«. thieft of them One by One, fpcaks 
" them fair, and defires that each WQiiM 
^y contribute fomething towards theWar. 
• ^- . u xbis 
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?* This drove them to a fort of Emula* 
.** tioa who ihould he moft zealous in 
•* the Affiftance of his Prince, and made 
** them promile largely, andanAeeount 
*' being taken of the Contributions, a 
*' Sum beyond expectation was raifed in 
*' aninftant: Matters being carried thus 
*' far, he fblicits his neighbouring Princes 
** for Aid, the Earls oiAnjou^ ToiSlu^ 
** Mayne zuABuUoignej upon this En- 
** couragement, that they inould have a 
^* Share of the Lands in England K '* 

Thus one Author, in an undeter-» 
mined manner, reprefents the Norman 
Barons voluntarily aiding Duke Willie 
am ; but from another we learn they did 
not all do it, for one of the principal iV5?r- 
mans^ notwithflanding all the Duke's 
plain and artful Methods, perfiiled in- 
his Refafal, and gave much better and 
honefter Reafons for fo doing than the 
other could for a&ing it ^. From thcfe 
Authors it feems clear, efpecially if the 
Conqueror's Army were not paid, and 
that they were not is highly probable, 
that he and his aflbciated Chiefs were, 
if I may ufe the Expreflion, Partners in 
the Profit and Lofs of his Expedition : 
That this was the Senfe of his Compa^^ 

• Camb. Brittan. iii. vide the Anon. Hiftory at 
the End of T4y/*r of Gavelkind, erf. 
. \ Dtknnl 34 ^ 68. 
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niooSi and their Pofttficy^ H certtio; 
nor is it lefs fo that this was not gainiaid 
by hisSucceflars; fotEaxlfTarren when 
his Title to the immenfe Eftafc thac was 
given to his Aaceftors by the Conqueror 
was quedionedt and that too by one of 
the moft powerful Kiog^ that ever filled 
the Englijh Throne, produced an old 
Sword, and uniheathit^ it faid, Behold, 
my Lords, here is my Warrant, my An* 
ceftors coming into this Lan& with IVil^ 
Ham the Baftard, did obtain their Lands 
by the Sword, and I am refolved with 
the Sword to defend them againft whom^ 
fbever Ihall endeavour to difeoiTefs mc ; 
for that King did not himielf conquer 
the Land and fubdue it, but our Progc* 
nicors were Sharers andAffiftants th^re* 
in K That the Conqueror had no defpo* 
tick Power over his Army when he land- 
ed, may be inferred from what's Already 
faid ; that the Acquifition of this K\o%- 
dom by their means could give him none 
16 obvious, as it feems clear, that they 
would not have been content in return 
for the gaining a Viiflory for their Gene- 
ral at the hazard of their Lives, to be de^ 
bafed from Freedom to Slavery ; that is, 
:|^oai the rnofl: happy and glorious State 

» BlantH Tenures, /. 9. TyilVt Hift. to 3 Vol. 
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of haman Nature, to the mod: vile and ab- 
jcd, I would fay miferabfe too, if People 
who can prcferLife withBondage toDeath, 
could merit any degree of Compaffion. 

Before I dole this Enquiry into the Ex- twi^ oh^ 
tent of the Conqueror's lawful and right- {'J^^.j^ 
fill Power, I (hail anfwcr two Arguments 
that have been ufed to aflcrt his Title to 
arbitrary Dominion, though one of them 
from its own Weight merits no Confide- 
ration; yet being urged by fo great aMan 
as SaimaJiUSj and not fo fully an(wer*d by 
Milton as it ought, mud not pais un-no» 
ted ; the Argument I mean is the uiual 
addition of Dei Gratia to the Titles of ^^Z jjj.^- 
our Kings. See then its Origin as it's re- craur 
lated by a Monk and ^Frenchmim^ Cit- 
cumftances that will clear the Author from 
any imputation of Partiality to the Liber- 
ty of Mankind ; thePedbn ! mean is the 
learned and honeft ^Mhtr MabiUion^^^ho 
tells us. That the fir ft King of France^ 
(and he was the firft Prince in Europe al- 
fo) that ufed that Title, was^^/Vf, and 
that he adumed it becaufe he came to the 
Crown by extraordinary Means : Now the 
Truth is, "Pepin ufurpcd the Crown of 
France^ and had no other Title but 
Force. Such was the firft King who fo 
ftyled himfelf, and fuch was th^ Motive 

ft De re deplomatica, 

to 
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to it; fince that Time it has been the Ad- 
dition of the Dukes of Venice : o Lan- 
franc^ Archbifliop of Canterbury in the 
Conqueror's Time, ufed thisAddirion in 
writing of himielf, and others did it when 
they addrefled thcmfel ves to him ; in King 
Stephen^ or Henry II^'« Time the Biihop 
oiWinchefter fo ftyied himfelf: And even 
fince tbeReftoration in the Writ by which 
that truly great and good Man Dr. Jnxm 
(who after having filled the higheft Station 
in the State with fingular Reputation bad 
been advanced to the See oiCanterbury) 
tsiummoned to Parliament,he's ftyied T)ei 
Gratia Archiepifcopus Cantuartenfis P. 
2*# Con- The other Argument is indeed more (pe- 
v^roii^ cious, but on due Confideration 'twill be 
^lH^t^not found as inconclufive; 'tis this. On the 
# military Conqueft (fay the Patrons of Tyranny) 
•^'- the Government was a fort of military Go- 
vernment, the military Tenants compo* 
fed, and were in effecSt a Standing Army, 
Though the general Obfervations which 
were made in the firft Chapter on all the 
jB«r^/^4» Governments, which need nor 
be here repeated, fcem fufficient to anfwcr 
this; yet, for the clearing fo material a 
Point,let it be further obforved how many 
ofthe Individuals that CO mpofod the Army 
were immediately under the Conqueror's 

« Eadmerus, p< ii & 36. ^4^<?x FormuUre ia 
^hc Spec mer of Hands. 
P ^f^^^ Qf Parliaments, ^.lSz. 

Commandj 
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f^ommand ; and 'twill be foand, that not 
pne in fifteen, if I iaid, not one in thirty 
were fb, I believe I ihould not exceed:. 
Again, every one of the military Te* 
nants were the Proprietors of much the 
inajor Part of the whole Kingdom, and 
attended in the Army to perform their 
military Service , by Virtue of their 
Knights Fees; now every Knight's Fee, 
at the loweft Eftimation, is fuppofed to 
be %ol. per Annum^\ that Sum two 
Hundred Years ago, as has been prov'd 
by the late Lord Bifhop of Ely^ was 
equivalent to 140/. To enter into ail 
the Proofs that might be given, of its 
Proportion to mucn greater Sums in 
the Conqueror's Time, would be devi- 
ating too far from our prefent Purpofc, 
and is the leis nece(Tary, becaufe none 
but an utter Stranger to the Antiquities 
pf his own Country, and indeed to 
thofe of others, can doubt that 20/. 
at the Conqueft was equivalent to 3C0/. 
nay, I truly believe 500/ per Annum^ 
that is, the Land that would then yield 
but xo A would now produce the othei 
greater Sum, and xo/. would then pur- 
chafe' as much Corn, or other Neceda- 
i-ies of Life, as the biggeft of the other 

a X Inftit. {96, Stat, dc Militibas, Camh.Brh. 256, crc. 

Sums 
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Sums would now : View then the Coo^ 
queror in his military Capacity, and at 
the Head of his Army, or to fpeak pro^ 
perly, of the Militia, and the Propor- 
tion betwixt the Number of his VafTals, 
and thofe of the Peers (spnfideT'd, he 
will appear no more abfbfiite over the 
Peers in the Field than in (the Palace : 
Again, confider, that thefp military Per- 
ibns were Gentlemen of great Eftates, 
inch at leaft, as are at prefent deem'd a 
fufficient Qualification to ferve in Par- 
liament for any City or Borough : Nour 
thefe undeniable Truths are put toge- 
ther, can the moft bigotted Patron of 
Arbitrary Power believe fuch an Army 
would be the wretched, and abjeiSi: In- 
ftruments of the Conqueror*s Tyranny, 
and their Oppreflion ? 

From flaring what Power the Con- 
queror could legally cxercife, 'tis a na- 
tural Tranfition to enquire into what 
he did exert, by which a Scene very 
different from what fome may imagine 
would be difclofed ; but the Confidera- 
tion thereof in this Place muft be de- 
termined by the Subjed: of this Eflay, 
and therefore the Members of thfi Le- 
giflature being fo by Virtue of their 
Tenures, our prefent Difcourfe of the 
Conqueror's Adions mufl; be reftraincd 
to this Point. 
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The SaxdHi and Normans ufcd very ^^ ^^^ 
different Means in their Settlements, the ^^^^Nor- 
former deftroy^d the People, and pof- man s^n 
fefTed thcmfdves of the whole Landi^j^;!*; 
the kttcr had no fuch Defign, nor in- 
deed Power fiifficieDt to execute it : And 
ds the Conquert)r hitnfelf only claimed 
Power, and that too by Title, his Con-* 
feckrates had the like Views ; fo all thefe 
Invaders purpofed the ruling, and not 
deftroying the form€r Inhabitdnts: The 
Conqueror aifumed the reg^il State as 
his own by Right, and the Demefnes 
of the Crown as thereoiito Annexed; 
haying feized both, he treated all the 
Englijh that oppofed his Acceflion to 
the Crown as Rebels, and difpoflefled 
them. of their Lands which were diftri- 
butdd amongft his oWn Ct)nfcd€ra tes, 
with this remarkable Difference from 
what was done by the Saxons^ that thefe 
extirpating the Brhaim^ gave their 
Chiefs, for binifelf and his Followers, 
One entire EMftrift^ whereas no Perfons 
on the Conqucft being difpofleffed, but 
fudh who, by thetf oppofing the Con- 
qtieror^ and according to the known 
Rules jo£ the Feudal Law, foppofing the 
fo doiiig was nnldWfdl, forfeited theit 
antient Rifiht/ ia bijufequence thereof 
tooft of the Conqtfetbr^s confederated 
Cfaiefi bad Lands i^Tigned tbem^ that 

were 
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were 6ft not only disjoin'd from one 
another, but alio lomecimes in different 
Coanties of the Realm. The neutral 
Englijh^ though they fercd better, yet 
did they alio id ibme Degree feel the 
Effeia of the Normuns Love of Power.. 
lu the Rural Ty things (fo for Want of 
a better Word, I take the Liberty to 
term thofe that did not confifl: of trading 
Perfons, as I Iball hereafter thefe trading 
ones) were placed iV(^r»r4« Chjefs, and 
for oi^ht I can find, every Norman fb 
conftiruted Chief of the Rural Tythings^ 
as he iucceeded .to the Saxon wrefds; 
he did alio poHefs the fkrne^ and no 
greater Prehembence than they did? 
lave only that this Superiority was firft 
in them made hereditary : For, had it 
continued) as in the Saxon Times ^eiec* 
tive, the Bulk of the Eledtor^ being 
Origin of ^^^^^^i 00 Normon could have beenf 
Barons preferred : Thefe Chiefs, by Nornum 
4»i Scig- ^pp^ll^tions, were called Barons and 
"«^ Ho- Seigneurs, more contradedly. Sires, and 
nours. their Eftates Baronies, or Honours. 
That an Honour confifls of many Ma- 
nors, even in the preient Senie is agreed/ 
tho* of what Number nofle have con* 
jedhsr'd, much lefsdefind. If what has' 
been offered concerning thefe Tythingsr 
is received for Truth, we may deter* 
mine it to have coniilbed of at leaft ten^ 

Manors/ 
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Manors, becaufe every T ything confifled 
of ft) many ; and every Tyrhing, when 
the Superiority became hereditary, con- 
ftimted one Barony^ or Honour. The 
trading Ty things generally continued in lu Tra- 
the fame State they were in before, ^'•^^^'^ 
which I do not attribute to any pecu- J-!!^*^/^' 
liar Kindnels the NortHans had to them, their far- 
but rather^ to the Contempt a rough ^"^ ^^^^^ 
and mattial People had of manual Oc« 
cupations, and all Things out of the 
Compafs of their own Knowledge : 
Whatever was the Caufe, fure it is, riiat 
generally, if not univerlally, they were 
left in their original State, and remain'd ft>, 
many little Common-wealths retaining, 
as fbnie yet do the Saxon Officers, with 
their iSWxM Names, Courts, and even the 
Saxon Denominations of Boroi^hs, to 
diftinguiih themfelves by. Thus did the 
original Equality, fb confpicuous in the 
Saxon Eftablifliment, which before the 
Conqucft was univerfally difTuled thro* 
the whole Kingdom, become confined 
to the Boroughs where it yet (ubfifts. 

The Conqueror's Title being difoutcd, ihi Efia^ 
Prudence induced him and his Confe- ^¥'^.'»^ 
derates to have an Eye to the fecuring j^lP 
their new Acquefts; and the Regulation 
of Tenures in Normandy and France, 
whence they came, naturally determin'd 
them to the reducing this Kingdom, to 

as 
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Ss gfeat a Cdnformity as they could id 
the Ufages of thofe Couatries ; Hence 
arofe the tegulating what Number of 
Soldiers the Norman Chieft, or the old 
Ennltjh that Were contintitd Ih their 
PonefliOQS^ or advanced to Power, ihould 
bring into Field ; add ^Ifo the iubjedting 
the EccIefiaftickS therdfelves to the like 
Duty. Thus were all the fiogle imme- 
diate Tenants of the CroWn, one obly 
excepted^ bdund to do niilitary Service, 
in cafe of an Invafion of Rebellion^ 
the trading ones, where the whole Com- 
munity held of the Crown, being by 
the Occupation of their Member* unapt 
for Arms, itnd qualified to contribute 
'ofFeefarm in their Purfes were at the fame Tinie 
^^^'- (if I guefs rightly) obliged to pay at 
certain annual Sum towards the Support 
of the Government, which I conceive 
to be. the fame we read of foon after 
the Conqtieft, under the Appellation 
of a Fee-fartn Rent. 
bf Grand Befidos thcfe Tenures vifibly founded 
ier/V4»/y. Qjj ^Yit Saxon Conftiiution, there was 
one which, \tx Deference to the Senfe 
of others, rSther thin fot wa&t of Fdot- 
fieps of it in the Saxon Times, I omit- 
ted to mention before; the Tenure I 
mean is Grand Serjeanty, for Petit i% 
not hejre confider^d, becaufe, however, 
the Lord Crt^f's Dtvifioa of Serjeanty 

may 
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tnay be a|>pticaSle to cur Law, as un* 
defflfood when he wrote; yet fiirely 
'twas otherwife in the Time we now 
di/courfe of: I take the Thing then to 
have flood thus; where the Service was 
of a publick Nature, 'twas, I conceive, 
called Grand Serjeanty, where of a pri-. 
vate Nature, Petit Serjeanty : Thus, if 
Land were given for the Service of 
Steward, Conftable, Chamberlain, 01; 
iWarfhal of England^ luch Gift and 
Service created a Grand Serjeanty; but 
if for Service of Steward of the Houf- 
hold, Matter of the Horfe, or Cham- 
berlain of the Houfliold, thefe refpcd- 
ing only the Perlbn of the King, and 
not the Publick ; fuch Services as they' 
created no Tenure of the Publick, \6 
did they, as I conceive, make only a 
Tenure by Petit Serjeanty, 

The Army the Conqueror brought 
with him was too weak to keep the 
Englijh in an unwilling Obedience, and 
yet much lels able to do fo, when many 
of them returned a Year after the In- 
Vafion to their native France ; hence^ 
the Conqueror probably Henfible, that 
it could not be the Intereft* of the Mi- 
nority to keep up Diftin<aions, acSed on 
a View of confolidating both the jB^g*-. 
iijh zxi^ French into one People, anij* 
ftr this Piirpofc introduced Here Waf£|- 
I 
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Hiips and Marriages. On the fame Mo*- 
tive 'ris hidily probable, he did not liili- 
vert, or diflbive the Saocon Government, 
but adapted the Rewards of his Fellow- 
Adventurers to their Conftitution, and 
Earls lift left the Saxon Earls, as in their Indira- 
^ *'^X' ^*^° officiary, and the Counties under 
in the ^cir Adminillration ; but undermined 
cwnty. rhe PbWer he could not fafely deftroy,. 
by difmembrinetfie Barons Eflates in a^ 
manner from the Counties, and' making, 
them recognife no Superitfur but the 
Crown. 
j^iftritm The Conqueror gave Part of the 
tionoftheTigLnd that he retained to himfelf, under 
•J^^f'ii. ^ Refervation of military Service, ro 
dervarn His oWn immediate Followers; fo did 
msRefer- his Confederates, who, holding their 
Lands by the Service of a determined 
iQumber of Soldiers, enfeoffed their own- 
immediate Followers with fbme Portions 
of what was affigned to tllem for their 
Share, under RefervatfOn of (iich Ser- 
vice. Thefe Lands Co given Were called 
Knights Fees, and 'tis highly probable, 
that the Conqueror and his AfTociates 
did compel many of the old Englifi^ 
to hold their antient Poflbflions by the- 
fame Tenrire, the clumber of thfenS ex- 
ceeding fficty Tfioufand. As they alt 
agreed in the' crcatibg Knights Fees, fo* 
^d' they in one uniform matitier' divide,. 
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or which i think more ' ^abl^ con- 
tinue the Divifion of i\^ T.efidue of 
their PofTeflions in the fame manner as 
ihe Saxons had ufed; fome Pare they 
retained in their own Hands, other Part 
was allotted to Hulbandmen, in lieu of 
Hire, for as narrow as their Commerce 
was, they had nbt Money enough to 
anfwer its Occafions. Thefe were to 
till and manure fuch Portions as they 
retained in theif own Hands, and were 
called Tenants in Soccage ; a Word 
which fignifies the Service of the 
Plough, and properly were they ib 
termed, fmce 't;jll rienry the Ild^s ^ time 
they adtually performed that Service ; 
then indeed Money became more plen- 
tiful : Aiid as the Reafon for the Infli- 
tution of that Service was thereby gone, 
the Service itfelf vaniflied, and in jiea 
of it thofe Tenahts have ever fince 
paid a Rent; the Refidue was either 
left to the Occupation of the Bondmen, 
Or lying negleded, was called the 
Wafte*. 

All th6 forementioned Tenures fub- 
fifted 'till the twelfth Year of King 
Charles lid. at which time the military 
Tenures Were aboliflied; the Soccage 

n Hale of SheTiffs Accounts. i> i4- . 
* Bacons Elements of the Law, 30. 

I X Tenure 
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Tenure yet Cubfifts, and fp does the 
Bondmens, whofe Su^ceilbrs a^-e tl%e 
Copy-holders ; Apd though Time has 
deaic very favourably wicH them in all 
other I^?lpe<as, they yet retain one 
Mark of their or^iq^l Servitude ; for 
as of old. Bondmen were not reckoned 
Members of the Coo^papn-wealth, but 
Part and Parcel of th^ix Owners Sub- 
fiance, fo were they therefore originally 
excluded from any Share in the Legil- 
lature, and their SuccefTors Itill cootinui? 
without any Right,.to vote at Ele(9:ions, 
by Virtue of their Copy-holds. 
Two Sorts From this Account of Tenures 'tis 
of Tenants obvious that the Conqueror, to fpeak 
in the vulgar Phr^,^ had two Sorts of 
immediate Tenants, vi». thofe that held 
of him as chief of fome Seignory, who 
were his particular Followers at the 
time of his Invafion; the Service of 
thole was annexed, or, as we phrafe 
it in the Law^ Regardant to fome 

{)articular Seignory, and paded at 
eaft laterly by the Grant thereof to 
any SubjecSt ; the other Sort of Tenants 
are thofe who held of him as Chief of 
the great Seigniory of the Kingdom, 
and had confederated with \\\mj as re- 
lated above, and had Followers of their 
own ; the Service of thefe was not 
transferrable f : Of thefe only I defire 
t i>y«r, 40. 

the 
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the Reader to underftand what will be 
hereafter faid concerning Tenants in 
chief, or Tenants of the Crown. 

Thus in thiis well digetted Form of The m- 
Government, by a t3ifpbiitiDn cdncfertfed ''^l]/^ 
with equal Wifdom and Juftice, ill did foZomL 
in Perfon or in Purfe, by a ftated and 5'»^ ^- j 
known Rule, and determined Propor- 
tion, contribute towards the nece{Iary 
and only Ends of all Gdvernments, the 
Pfeftrvatlori df the Comtnunity ; I fay, 
by a determined Proportion, becaufe 
this feems certain by what is already 
advanced, and might be further evinced 
by an infinite Number of Arguments; 
one only fliall be here inftfted on, which 
is this, on the Diftributioti of the Land, 
certain Services were ftipulated to be 
performed in Li6u and Recompenfce, or 
Return for it^: Now, if Lord, or King, 
could demand mote, or had a defpotick 
Power over their Vaflals, fuch Stipula- 
tions were vain and ridiculous ; for why 
ifhould a Superior fay to his VafTals, You 
fhaB ibr this Land do me this, or that 
Service, or elfe FU have a Right to 
turn foil odt ; if the Superior had an 
abfoldte Power to command the Vaflal 
to do that, and every other Particular, 
which* Pride and ill Nature rioting in 

^ Vide 5/ryW/ Jus Feudale, 309. 

1 3 abfolute 
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^bfolutc Power might prompt him tq 
require ? 

Under thefe Regulations were the or- 
dinaryCharges incident to the publick Ser- 
vice adequately provided for. But as na 
human Prudence can forefee all future Oc- 
cafions, and the Duties of ^11 Perifons wer^ 
by feudal Contrads regulated ; and Coi^- 
trads once made cannot be diflblved qr 
changed, but by the Coulent of all Per^ 
fons who >yere interefted in them ; there- 
fore 'twas as neceflary under the Nor- 
man^ as befpre in the Saxqn Eftablifli- 
ment, that the Confent of fhe Peoplq 
fliould be obtained for fuch further Pro- 
vifion as any Emergency might rendei; 
T;;iiP57wr convenient or neceflary. All Writer^ 
T/7'b "^ and Parties are, I think, agreed, this was 
yotxs!^ ^'done by a Convention or A^embly of 
the Barons, however xyidely they diffei: 
in determining who were lo at the time 
we now treat of; 'tis therefore incum* 
bpnt on me to fix this, for which Pur- 
pbfe I will (hew the Etymology of the 
Word, and its Notation froiii Records i 
and other antient jyionumentf 

Authors differ exceedingly as to the 
Etymology of the Word Baron ; their 
Opinions the curious may fee in the 
JSooks referred to in the Margin p ; that 

p Sfelm, & Dufrefn^ ia Yocc Baro Jich differs Epif- 

« ,-; -i ./ ... 
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-Avhidh Ix:onc?ive to be the beft isTiere 
offered to the Rea3er's Confideration. 

The old Teutonick Word Bar that^^»^^^ 
fignify'd Man, and in irs more reftrain'd t^^^!'"^ 
^enfe a Freeman, was carry'd by the 
'Germans into all their Conquells, thd* 
founded and fpelt with fome Diverfity ; 
in Spam they wrote it P^arj and now 
Varoy our Saxons War, the Normans 
and French y Bar and Baro'^. 

This Wor4 does not occur in the 
laongohardick Syftem of the feudal Law;, itsvfiand 
nor, if I have obferved rightly, in any '^s»'fi<^^' 
Writers older than fome of the Laws ^'^'** 
publifli'd in Ijtndenbur^s Collections 
in which it figni'fies no more than a 
Man or Freeman ; nor is it to be found 
in any of our Monuments older than th^ 
Conqueft, except one of Edward the 
Confeflbr ' , whence he havuig been fo 
converfant with the Norman ; and from 
its frequently occurring in theCuflximary 
of Mormanay ^ Fm now pcrfwaded, nor- 
withfl;anding w.hat Fv? fomewhcre wrote 

tolar. T46. 4lnftit. 45 & 4<^. ^odrUge of Nobility, .54. 
Camb4* Brit. 238. Pottt 108. Arg. Antino. 10. Madoxs 
Hiftory of 'the Exchequer, 134. Torm-ilare i & iiB. 
Brad^ of Boroughs, 16. Coke on llttletony 1 1 1 , <-rc, 

» Hicks Gram. Theotes. 

« LQg.Alema». 76. Lex R'tpMr, Tit. sS, 

'« Somne'r of Gavelkind, 207. 

^ EdiC. fer Bena^e, 281, m. 
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in the disjunftivc, as if 'twere dubiouSf 
whether this Word was introduced into 
this Kingdom by the Normans^ or the 
^anes\ that 'twas derived to us from 
a Norman Original, and became more 
coqimon in this Kingdom by, and at, 
or ibon after the Conqueft ; But I in- 
cline to think, its Eftablifhment owing 
chicflly to the Ufc of the Latin Tongue 
in our publick Ads, rather than to oiat 
of t|ie Norman French^ fince the an- 
tient Karons afledfced the Appellation of 
Sire, not that of Baron ^; and even at 
this Day, in the Writs of Summons to 
Parliament the Barons are fo (liled. 
After the transplanting this Word into 
England we find its Signification va- 
ried ; at the time of the Conqueft, it 
fignified the immediate Tenants of the 
Territories of that Seigniory that were 
the Subjed of the Dilcourfe ; and ^er 
Eminentiam^ if fingly ufed ( and not 
determined by other Circumftances ) it 
denoted thofc of the Crown, that is, 
all Perfbns who held of the Publick; 
and like the Word Tenant in Cafite^ 
did not denote Tenants by any parti- 
cular Service, but might with e^ual 
Propriety be predicated of all that were 
fo. They were, as we haye fcen, of 

^ Seldtn*s Titles of Honour, 448. 

three 
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three Kinds, viz. Tenants by military 
Service, Tepants by Grand Serjeanry. 
{ in ihe Senfe we have explained the 
Word in) and the Boroqghs- 

That the Re^er may the better judgo 
of th? Tmth of this complex Propou* 
lion, I fliall refolve it into four fimple 
ones, and under each offer fuch Rea* 
fpns, as in my Appreheofion prove 
them. 

I. The Word Baron wasr at, ^nd The wcrd 
for fome tipae after the Conqueft, ufcd ^^^^^^^r^ 
of, and applied to every Tenant in^'^^yx^^ 
chief of the Crown, by whatever Tc- nant m , 
nure he held. '^''Z- 

ly?, Ti? the Divcrfity of the Service 
that the Tenant is bound to perfofoi 
that creates a Difference in the Tenure; 
therefore, if a Barony was a Tenuro 
different from all others, it mnft be fo 
by the Service the Tenants by Baro^iy 
were obliged to perform, which none 
pi:e^end to define, no, not fo much as 
to guefs at ; yet two Authors wrote 
Treatifes exprelhr on Tenures, aspd CiMr# 
comme^ited oa^ t'ittleion'% ; but neithci 
in theuiv nor any other of our numcv 
rous iaw-Books is there any Mention 
made of the Service of Barons, as dif- 
tiflijl from other military Tenanta ; and 
it wo«ld be ftBangc, very ftMnge> to 
fuppofe, that when fuch Authors d^fccnd 

tp 
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to the mcancft Tenures, even Villenage, 
they fliould lay nothing of the Chief; 
if really a Tenure. 

2^/y, The Kingdom was only one 
great Seigniory, dif^rent from the lefs, 
not in its Conftitution, but only in Ex- 
tent of Ground, and Grandeur of its 
ConvafTals ; therefore 'tis reafbnable to 
iuppofe, that the Word Baron, when 
applied to the great Seigniory, denotes 
the Peribns that are qualified, as the 
Perfons are that it denotes, when ap- 
plied to the iefs; and that the Perfons 
who owe Suit and Service to the great 
Court of the Nation, are fo related to 
it as the Suitors of the lefler Court- 
Barons, with Regard to the fubordinate 
Seigniories : Now, 'tis beyond doubt 
certain, that the immediate Tenants of 
every lefler Seigniory were ftiled Barons 
of the Seigniory, their Aflembly the 
Court-Baron ; that all the immediate 
Tenants were bound to attend, and 
that fuch Attendance was Part of the 
Service by which they held their Land; 
aor is it lefe fo that every Seigniory 
confided of military Perfons, Officer of 
the Seigniory, and Tenants that yielded 
Profit, inftead of military Service; 
whence it fecms to follow, that the 
Parliamefit confided of the like Ranks 

and 
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md Order of Men, and that they were 
ilfo denoted by the Word Baron. 

sdly^ In a Charter of Henry I. ^ the 
iVord Baron is coupled with ^ominicij 
lo denote the immediate Tenants of the 
Seigniories in the King's Poflcflion; 
^hich Addition could not be neceflary, 
if the Word fingly ufcd did not fignify 
the immediate Tenants of the great 
Seigniory of the Realm. 

^hlyj Henry the Firft's Convention 
at Salijbury for the doing Homage to 
bis Son WiUiamy was in the firft Chap- 
ter mentioo'd from Eadmerusj to fix 
the Signification of the Word Trincefs^ 
and the Expreffions ufed by other Hif- 
torians in their Narrative of this At 
fembly, will ferve to explain the Word 
Baron; all the Lay Perfons that arc 
mentioned by two other Hillorians as 
prefent being compriied under the Name 
of Baroos : Now, the Arguments that 
were produced to prove the Tenants 
in chief were compriied under the Word 
Trincipesy proves the like of the Term 
Baron. 

Sthly^ It is certain that the Prior of 
^hrijfs Church at Canterbury was a 

J Brady\ Hiftory, 144, 

Baron, 
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Btuon If yet 'tis as fare that he did m 
hold by any military Service of the 
Crovro) but only in chief *» and as I 
conceive, by Homtte and Feaity. 
jhwtrd *. The Tenants by grand Serjcawy 
Baron \fcn BoTonSy becaufc, 
ffiJi. i/ In the DireAions given for col- 
h Grand leding a Tax on the Barons by King 
strjeaitty. Richard I.| the Tenants by Scrjeaoiy 
are excepted, for which there could m 
BO ReafiMSy if they were not comprifeii 
under the Appellation of Barons ". 

xdfyi All the Lands that were, as 
£u> as we know, ever held by grand 
Sei^eaaty, were in the Hands of die 
Barons. 

To this Propoikion I aiti very fen- 
fibte one Objeaton wiU be made^ with 
vdattoo to the Tenure of Lands now 
in the ancient FamUy of the 1>ymmockt 
by the Service of bao% the King's 
Chan^ion on lAie once mofl: iffipottant 
Sdbnnky of the Coronation $ to- which 
I aofwer, ifis It does not appear, thai 
aof ihdfc Tenors did fiiNift at the tioaes 
we now difcourfe of; for the firft b- 
^ce of id itt Hiflmy is that, ae the 

y Stmntr's Antiquity of Canterbury, p. 199. 
* Sommr of Gavelkind, p..xio. 
« Sftlm, Codex Icgam Anti. 350. 

Coro- 
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CoroB^atioii! of Richard II. ^ 2^> ^^ 

oughi appears, this Tenwe, if tkea fiib* 

iiflidg, mjghi: tank the Tenant am^ti^ 

thue Barons, which they n^hc pe^^y 

lo£e, oa tl>^ Exclufioa of t^e IHTer B^^ 

rons. But 3^/v, and lajiljy^ I conceive 

th^t this was really no Tenure by gcand 

Serj^anty iathe Senfe we have expliiici'd 

thefe Words. Foe the clearing ohtsPoiat;^ 

^tis to. be known 9 thac antiencly in 

many Cafes Contsroverfies were decided 

by liogle Combat betwixt the Parties 

before the Peers. Our old Hiftory and 

Law Books are foil of Ibfbaaces of this 

Nature which need not be here inferred!; 

Women, for their Weaknefs^ Ecclefi^ 

afticks, from their Profcflion; were peiv 

mitted: to appoint others to. fight for 

them, who were call'd their Champions: 

And no doubt the regal Dignity entt« 

tuled the King to the like Privilege: 

Now; the Champion being only autho* 

rifed by the King for this particular 

Purpofq^ his Service feems related to 

the feparate Benefit of the King, and 

notr to that of the publick ; and tfaere^ 

fore in the Senfe we haw explained 

thefe Wotds> bis Tenure wa^ petit, and 

not grand Serjeanty. 



*» l>r</^flfftorf, 3 Vol 8 JO, 



3. All 
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Aiinm^ 3. AU the iinmcdiate miliirary Te- 
«m7/; 7f naats of the Crown in the Conqueror's 
thecroumivoitj and *till feme time after King 
lons.^*' 3^^A»'s Magna Charta^ were comprifed 
under the general Appellation of Ba- 
rons. 
Of Earls. The military Tenants of the Crown 
have been divided into three Clafle^ 
vijzi. Earls i Barons^ and Tenants by 
Knights Service ; of which in Order. 
j«w)y«i Ezxls are by our more modern Au- 
thors diftinguiihed into two Kinds, viz. 
Earls Palatine, and Earls without that 
Addition ; but I fhould defire tht Rea< 
der to confider the following ReafoDS 
before he gives into the vulgar Opi- 
nion. 
of Earls ift^ in Foreigu Countries, where the 
Pdatine. y^^^^ Palatine is more antient, the Dif- 
ference does not confift in their enjoy- 
ing, or participating more or left of the 
Sovereignty in their feveral Territories, 
but in their different Services they were 
to render to the coUedive Body of the 
State, which was briefly this ; the 
Comes Talatinusy or Earl Palatine, was 
the chief Juftice of the Palace, re- 
fembling oxxi Etdermanus totius jinglid 
in the time of the Saxon Government, 
after to the Jujiiciarius ^ or Se* 
nefchallus Anglia in the Norman time, 
and the Major of the Palace in France^ 

and 
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and th e only Palatinate in Germany \s 
that of the Rhine ^ whofe Office was 
to prefide in the Judicature of the Em- 
pire c, which fitting in the Palace, he 
is thence in High "Dutch cali'd Talt& 
Grave ^ which fignifks Judge of the 
Palace. 

i.dlyy In Englandy Durham is now 
known under the Stile of a Palatinate^ 
yet 'twas firft given to the Bifhop by. 
King "J^ohny who ic feems, from his 
faying he made a young Earl out of 
an old Bifhop, thought he made him 
an Earl, by giving him the County^ 
but was not then acquainted with the 
Word Palatine ; and the Biflloprick of 
Durham y though fince denominated a 
County Palatine,^ was in ancient Grants 
and Records only fliled a Liberty, which 
Term in our Law Language is equally 
applicable to the Ifle oi Ely^ and every 
other Diflri<a that holds Plea within 
themfclves ^. ' 

3^/y, The firfl Palatinate that is fup- 
pofed to have been created in England 
is Chejier\ but 'tis obvious that Termi 
was not included in ihc Grant to Hugh 
Lufus: And a very curious and dili- 
gent Searcher into the Antiquities of 



<^ Strjkii Jus Feudalc, iii. 
^ Canabdcn's Brkan. 9^4. 



this 
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ttes King^m, even che^grcat ^ Mr. CamA- 
defh aifares us, that neitliet Fie nor any 
of his Sacccflbrs, ever had the Stile of 
Cn$es Talatinus in any Grawt or Re- 
cord 

^ht^y The Earldofll of Shrew/hafy 
was term'd a County Palatine ; and yet 
'twill not be found, that the* Earls of 
Sbrewjbury had any Prerogatives fu- 
pcrior to thofe of other Earls. 

^thiy^ The Word T^aktims whence 
our Engltjh Palatine is dferiv'd, comes 
from ^alatium^ which was ufed to fig- 
nify the Court of Juftice; and indeed 
in no other Senfe bur with Relped to 
the Adminiftration of Juftice is the Word 
ufed : The Adminiftration of Juftice in 
the Counties was equally vefted origi- 
nally in the refpeftive Earls of each. 
And ail Earls had an equal Share in 
the great Court of the whole Kingdom; 
fo all Earls here feem to have been ori- 
ginally equally, that is, not at ail iu- 
ftituted to that Appellation. 
whether The fuppofiug a real Diftindtion bc- 
an'j, and tweeu Earls and Barons fo antient as 
Jj^encft^ we fpcak of, feems alfo iU 

twixt grounded, for they are by very eood 
Earls ^»^ Authors faid to be the fame^; and the 



Barons. 



e Vincent againft Br^i>*. 

f Seldens Titles of Hotiwr, 553. 



Defi- 
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t>efiaiti6ti Selden ^nACambden give of' 
a Baron does ^ equally agree to bdth; 
all the Difference I can find between 
Earls and Barons, whilfl: both were feu* 
dal, is only this, that the Barons were 
the Chiefs of one Tything^^ or feveral 
Manors, that were given as afbrefaid 
by the Conqueror to one of his Confe* 
derates, who thereby became the Su^ 
perior thereof ; whereas^ the Earl with 
us was the Superior of the Divifion or 
the Saxon Shires : Nor in my Appre- 
henfion, without making this the ^if^ 
ferentia froxitna^ can any Definition 
be given of a Baroii that does not agree 
td an Earl ; and indeed this feeiois to 
have, beep the Notion of Antiquity: for 
the collei9:ive Body of pur Nobility im* 
mediately on theConqucft^ as in Nor- 
^mandj/j werej as at this Day S denoted 
by the general Term of the Barony. 

It has :been already tematk'd in the That ihi 
firft.Cbapter of thisEflay* that idl the^^J^^^^^^ 
Earls atKl Barons in £irr0/^ did anti- cdu^^ive 
ently hoH of the l<ungdom> not of the Body ofthi 
King foldy ; Iftall therefore here: only ^^^''• 
add fuch. Obfervations as may icrve 

« ^#Wf»:$ Titles of Honour, 35^. C4w^. Brit . 
* Madcxi ijiftory of the Eichcqucr, 133, Cou- 
tume de Norm. 287. P/»f^]ib. x. c. i. 

K w 
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to eviocey fbat it was fa on^te Cos^ 
qaeft in this particular Kipgdom. 

I. Many of the Peribns who came 
over with the Conqueror^ had no fort 
of Rdarion to^ or Dependance on him 
antecedent to the Conaneft : Thoie who 
tverc Norman Barons ncld of the Com- 
mtinity, not of faim fblcly; aiid 'tis by 
no Means probable that they would 
ddfeedd tb idbmit to the iameSabjedtioo 
'to ihiih intfa his own iifimediate Vaf 
fals. . ^ 

X. NiDt one of onr Nl^rinan Kit^i 
thoi^ great Extenders of the Prcro- 
]gative, ever aflftufd, and many dif- 
dainifd all Pretence to fcbedeprivin^aBa* 
ron^qf his Barony witbotat thejuu^meor 
of their 'Cbort, that is the Parliament; 
and'ibitie have demahdecj die jbdgiAient 
of the Peers agaidft Karons "whom they 
thought Heiin^uentK 

3. -AH the <M Memotiaisj and 
nean^ 3rfai0 time I bow: treat of^ .^m- 
Aonly caU the Barbos fiii^^^^^riZmr/, 
liot Barnes ^my;^ thcy^e Riiy 
mihoapgijhr^; a flo6k oF!a8 gpreat 
Antiquity and Aotbority ite ady in the 
Law ; to are they term'd by Lord CaJke *, 
and in pliadifig) W%ibh reqtiifes the 

» Brady's Biftory, 219 and ^57. 
, t Foil 179. ♦3lQftit^4^. 

greateft 
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%teiteR Mkety znd iBxa<9iids, t^el^aital 
4s >at 4chis Day^ Vms barium B£.gm^. 

TiieSai^jtdgaty of ]Che£acQoa2e<>vQr ^W t^^Vi 
Abeir yaflals^ thsu: is xnot an abfolate ^^^^reigm 
.pamkiiop/Lbat;fwdi as the dKing hzi^Znl'lfU. 
fby JLaw .aver fliis^ Baay *bc ptoved iby 
ibur Jeinds of ArgumqntSs t{i-^. their 
Origin, ,of »whidi epoush has been ail- 
Jrcady ikid ; the ^Names mey daredenoted 
i)y, the -Words ufed in ihqir Ci^eacioni 
and f he -Power they «cqr<:is!d: Qf.the 
tbcoe Jofl: linrOcder. 

Ihey arc frequently in .old WiiterSi 
ibkd Trincipesi Meguli & jReges ^. 

The onlyi^orm of making an Earli 
tvihiah is fiippoicd ilb \old :sA the Con- 
^ueror^si£kys,4ScChat by .w|iich^«^ 
iiiUpus Jtvas created lEari of Chajieri 
the>SVV)rd&are9 Tenenduin ka libere ad 
^XrJa«(iuta Jicut Jp/e (the Conqueror) 
teu9&af Uepmm Angtia^^. 

Power ^e Barons exerds'd equal xo 
any JUng^afijE^itf^^/yft^t has jtiotijex* 
cqeded ithe dLaw^; -they rinade JSifli)i0feu- 
>dationS» AvJlich^by the i&adal /Law iti 
its Purity both abroad, and a$ it feems 
by the Statute of ^ia Empores ter^ 

' SalktlV^ Reports, 509. 

«n Dufrefn^ vqce Par j-; ISaylor pf GavelkhxJ, . 40. 
n Davis's Reports, jSi, pairfJ^^'s PpipQiprilty of 
^aks, 124. Camhdif^\Bn^* 
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rarumy here none bbt Sovereigns covM 
do 9 becaufe Homage and Fealty, the 
only Ties betwixt Prince and People 
was incident to them; they alio made 
Laws in their Courts, andjudg'd there <>; 
which Power was fb far from being 
an Ufurpation, that by the Law of 
Henry I. it is exprefly provided, that 
the Baron's People ihall not be obliged 
to abide by the Determination of the 
King's Court P ; and therefore Earl Jobn's 
Man refufed to anfwer even an Accu- 
fation of High-Treafon in the King's 
Court; and alfo gave that for a Rea- 
. fon why he would not be Security for 
the Payment of the King's Ranfbm?; 
though by the feudal, ia Vaflal is bound 
to redeem his Lord out of Captivity, 
under Pain of Forfeiture. They coin'd 
their own Money to King StepJbetfs 
time r , which we fmd noted in thofe 
Times as a Proof of independant So- 
veraignty % gave Boroughs a Right to 
fend Members to Parliament, Exempti- 
ons from other Courts, and Power to 

o Dav'us Reports, 6i. Anfwer to thejamts, i5. 
Daniel 50. spelm. Codcx Leg. Antiq. 345. Brady's 
Hillory, v'c. 

P Spelm. Codex, 314. 

^ Brady s Hiftory, 404 and 441^ 

« H4U of SheriffsAccouBts, 4. 

• Grot a Hiftoria Gott. 386* 

3 ' hold 
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hold Picas pardotfd Treafons, Felo- 
nies, ®r". and their Tenants and Peo- 
ple paid and yeilded them the felf fame 
Aids, Tallages, and Services that the 
King had of his, nor were their Vaf- 
fals talliable to the Kingf . 

Laftly^ The Vaflals of the Lords did 
Homage, and fwore Fealty to them, 
and as it feems, not to the King at all ; 
for no Perfon could be a Leige-man to 
two Lords; and JEarl John^% Man decla- 
red he was not bound to the King by 
Homage or Fealty, and they did both 
in like Form that the King did to him*. 
To explain this Matter to Readers not 
verfed in the Feudal Law, it is to be no- 
ted, that Fealty might be fworn generally, 
and then it was called an Allegiance, 
and the Perfon that took it was called 
fuch a Lord's Leige-man, or, with an 
exception, as faying the Faith that I 
bear to our Soveraign Lord the King, 
or under a Limitation, as for Land and 
Tenements I claim to hold of you. Ori- 
ginally the Barons People fwore Fealty 
abfolutely, and fo were Leige-men to 
the Barons. This was fo far from ber 
ing an Ulurpation, that the VavafTor^ 

t Bradfif of Burroughs, 44 &c. 
» Vide Stat. 27. H. 8. cap. 4,24. 
t Madox Hift. of the Exchcq. 498. 
^ Brady's Hiftory 534. Spdl. Rem. 59. 

K3 Relief 
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Relief is by a Law of the Co©qucror*s 
direded to be paid to his * Lcigc Lord. 
The Conqtrtror in orie of bis Writts 
mentions the Al^ot 6f £/)f's Liege-men ^3 
and the Barons Licge-men are mentioned 
by Henry I. in one 6f his Charters, and 
the Abbot Ratnfey'^ Liege-Men are alfo 
mentioned under the fame King's Reig^ ; 
and this unlimited Manner of doing 
Homage, without any Referyattpn of 
the like Duty to the fupreme Lord, con- 
tinued abroad till the Year iifx, and 
was pradifed here in Henrj IVs. Time^^, 
aild fdr ought I can find, was flrft dii^ 
puted in Edward L dnd was laft finally 
abolifhed by an Ad of Parliament pafled 
jn 17 Ed. IL which preicribed the Form 
that the Lords Vaflals ifaall do Hom^e 
«ind fwear Fealty in ; yet iftef, in Ed. 
Hi's time, even in the famous A6t of 
the xf th of his Reign, the Breach of 
the Oath of Fealty in killing King or 
|.ord is denoted by one cddimon Name 
of Treafqn. The Attendance of their 
Vafl&li at Cotirt-Leets is in our old Law 
Books, called Suit Reals andtheWixrd 
Real is an antient French TTerm ftir 

3c 1 Inft. SL. Saxo 113. 

y Brad'j'% Appendix to his Hiftory, p. 4. 

» Speim. in voce ligeantia. 

^ Paf. II. H. 7. fol. 16. 4. Old Tenures lift Chtp: 

P^pyaL 
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Royal •>. La^ly, if the Year ^oq^s, 
which, confidericig t|ie Manner th^y 
were colkifi^d, are t|i;tl? k:^ t^n Rq^ 
cords, are to be believed S till ^^. t 
^ Tidoie, whp fir(l introduced the Form of 
Petitioning the King, he and the Barony 
were impkade^ io the i|ame Manper, 
even in£ntry$ on Difleiiins and all man- 
ner of A(3:iojQS ^, according to ^avendi/h^ 
whp wa$ fooQ after advanced- to be 
Chief Jnftice^, and \n the fan^e Kipg's 
Reign WHk)l fai4 he b^d feep a A^rit 
in ^is Form, Treffpe flenrifp Regi 

If any oi^, nf>t yerfed ip the F^ud^ 
|Law (for thofe that are will not) ihould 
objeid , that the Barons jspi^ld not hp 
Soveraigns over tbcix pwn F?<?f>Ic, b,c* 
caufe ithey did Homage, and fwoye F^- 
ty, to the King: l «ifwer firft, 'tis a|- 
leady proved, that they were dqng an^i 
dsnt 10 the Consmuoity of thjp Reajim, 
and 0fit to the King ooly- x. 'Tis no^ed 
aboye, that thefe were tlwi^s iocideqt 
to all Feudal Xeniires, w^cih weye op- 
ly unequal Leagues* 3- That fjbe fajjje 

i> finfwtx to Pftty, 134. i?yer*s Reports, 44. 
' c fi. II. Tyml^s Append, to the 3« Volume of his 
-Hiftoty, 70. T^rii's Hiifory^a Vol jk. 73: 

<i pUwd$n% Preface to his Commeii. p. u 

• Hill. II, Ei. 3. 3. Mic 43, E.3. IX. 

^ Vide X)ugdali$ Catalogue of the Judges. 

« T. 14* Ed. 3-55- 

K4 Objeaion 
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ObjcAion lyes agaioft the Sovcraigoity 
of the German Princes in the Empire^ 
which has been aflertcd by the two great- 
eft Civih'ans that ever lived, to whofe 
Writings, for brevity fake, I refer the 
Reader *» . 
Thatther$ The third Clafs that, as is obfcrvcd, 
were M the Military Tenants of the Crown are 
Ti^n?sof^y ^"^? divided into, is to be now the 
the Crown Subjedi of out Conflderation ; but, the 
^^^^'^^^ Truth is, this Divifion - arofe from an 
B^arlni! Ignorance of Antiquity, and judging of 
what was 700 Years ago by modern 
Times, which has led many into Er<^ 
tors, and been the foundation of much 
Confufion. In the prefent Cafe, if by 
the Word military Tenant, is under* 
flood one who held iinmediately of the 
Crown by the military Service of lead- 
ing a certain number of Men, then, no 
doubt, they were either Earls or Ba- 
rons, for fuch was part of both their 
Duties ; but then this Service is not 
diftinc^ from theirs : On the other Sidet, 
if by Tenaiit by military Service is 
meant <ine who held by the Service of 
attending himfelf without any Followers, 
fhis t)ifti^dion is qnTapplicable to the 
Times \|re fpeak pf; for, in Truth, thctt 

^ Vinnii Quaeftioncs icj. Grpt. dc J. Bel. ^ Pac. 
lib. I. C.3. s. 13. par. z. . . . i 
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was net in the Conqueror's Time, nor 
for fome Time after, any Perfon who 
held of the Crown by fuch a Service, 
of which I think the very Conftttution 
of the Conqueror's Army, and the Man- 
ner of their Settlement here, is an abun- 
dant Teftimony : For, befides the Con* 
queror himfelf, all Perfonsin it were ei- 
ther hisimmediateFollowers,or the imme- 
diate Followers of fome of the Norman 
Barons or neighbouring Princes that af^ 
iifted him; his, and the Followers of 
the other Chiefe were, as has been ob- 
ferved, their Tenants, with refped to 
their fevexal (ubordinate Seigniories they 
were relpedively poflcflcd of, and com- 
pofed the Court Barops in them. The 
Chiefs became Lords thereof, and held 
of the great Seigniory of the Realm by 
a determined Number of military Men. 
Further, 'tis plain by a Law of fvilliam 
the Conqueror's, wnich is alfo cited by 
Lord Coh^ from a Manufcript of Arch- 
biihop Tarier^j and direds the pay- 
ment of Relief by Earls and Barons to 
the Crown, and that the Vavaflbr fiiali 
pay Relief to his Liege Lord ; from 
whence it follows, firft, That thefe were 
the only military Tenants then known. 



i L. Sa|[. 113, 



That 
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1. That all who held of the Crown 
were then undciftood to be Barons^ be- 
cwte it is certain that all Tenants of 
the Crowa paid Relief to it. 3. That 
all thefe Barons bad fiib-mtHtary Te- 
uamsf, for fuch does the Word Vayaflbr 

that an- deOOte. 

J- ^^^^ 4. The Word Baron did comprife the 
tinof%A- Burghers, who held their Burroughs im- 
ton, the me^ately of the Crowa. To ckar this 
S^rftw- ^^^^^ >^ mayn't be trnpi pper to give a 
ginav^ ibort Delineation of the anttent Con- 
€omfrifed. dition of thc Bi^rrcxigbs, they having 
been plraned even as much as the Ba- 
rons themfelves ; fbir as they wef e ort« 
ginally lb many Sovereign Princes, fo 
were thefe as many little Common- 
wealths. But I will be very brief on 
this Subje(3:, btcaufe there is hopes of 
feeing the antient State of the Bmrroughs 
explain'd by the moft accoqipliihed Wri- 
ter this Age has produced. 
Tkrivan- Thc Word Burrough is derived from 
7e:fi\f ^ German Bwg, which fignifies no 
the Word mote than a Piace where many People 
Burrough. yuijfjbit ; aod, it feeDttS, in old Authors 
was premifcuoufly applyed to aU Places 
where there was a condguity of Bnild- 
ixigs. In this acceptation of the Word> 
Burroughs are aptly divided, by t>t.Bra- 
dy^ into free Burroughs, and thofe that 
are not free. In Law the Word Biir- 
? rough 
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rough has now a more limited Se&fe ; 
for Places which have a Cootigotty of 
Buildings aa:e> by ^ Littktony divided in* 
to Towns and Burroughs, the fir(^ fays 
he, want many F^rivil^s the others 
have, and then mentions fome, vi:^. 
That a Burrougb may preicribe for ma« 
ny Cnftoms, a Town cannot ; the pre* 
lent Cities were originally called Bor* 
roi^hs, and that the ftirroi^hs fend 
Members to Parliament. The Deicrip* 
tion given by Brady of his fecond kind 
of Burroughs anfwers exa<^y to that we 
have now given of Towns and Bur- 
roughs. Hereafter the Word iball be 
ufed in the legal Senfe only. 

All Burroughs may be moft {nroperly 
divided into luch as remained in their 
original Condition, and thofe that in 
proceis of Time became fo. 

The Manner of making a Place z Burroughs^ 
Barrci^h ieems to have been thus,^*^^*^*- 
When any Place, whether the Land was 
parcel of the Kii^s or any of the Peers 
Mannors, (format either codd make 
Burroughs is already proved) was inba* 
bited by Tradefmeii, of which fort Bur^ 
gefs ieems folely at fiiH: to have con« 
uftod, and the L«zid where fuch Perfon 
dwpk was kt by Lord oi King to the 

} Paf. lop. 
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Inhabitants in Fee-farm or Seijeanty, 
and all other Duties and Services relealed 
than by the extinguifliment of the Mefne 
in cafe the Lands were held of feme 
Lord ; or if of the King, by fevering it 
from the Seigniory of which 'twas Par- 
cel, the Inhabitants having no Superior 
but the great Community of theKing and 
Parliament, to whom thereby their Feal- 
ty and Homage was only due, their 
Infranchifement gave them a Right to a 
Share in the Legiflative Power of the 
Kingdom. That which renders this Sup* 
pofition the more probable is, that the 
releafmg the Lords fuperiority to parti- 
cular Perfons, when none voted for 
Knights of the Shire but the immediate 
Tenants of the King, (as none original- 
ly did) gave the Perfons, who by fuch 
Releafe became immediate Tenants to 
the Crown, a Right to vote, fo, even 
at this Day, if a Lord infranchife a Co- 
pyhold, the Copyholder thereby gains 
a Share in the Legiflature, and a Right 
to vote at the Elcdion of Knights of 
the Shire; and, in like Manner, as I 
conceive, the Burroughs gain'd a Share 
in the Legiflature in confequence of their 
Infranchilement, without any particular 
Grant for the fame in their Charter. 
Dr. Brady boldly afTcrts the contrary, 
and makes fuch Right the pure Grace of 

the 



Digitized by VjOOQIC 



[ ut ] 

the Superior ; and this he endeavours 
to fupport by the Charters he produces, 
in only (bme of which a grant or confir- 
mation of this Right is to be found : But 
to this I anfwer: 

I. It has been obferved by a late^B^r- 
Writer, That no fuch Claufe is to be^^^^^^^ 
found in any Charter older than Ed-Ri^hJ^^ 
wardlVs Time *; therefore if the Right/w» any 
arifes by Charter, thofe Burroughs, who^^^^"'- 
have Charters diore antient than that 
Time haying no fuch Clauie, have no 
Hight to fend Reprefentatives, and con- 
iequentiy we have been under a Mif^ 
take all this while; which is too ab- 
ibrd to be believed. 

X. « Seliien obferves. That in the Stile 
of the Chancery till Henry IFs Time 
there was little difference betwixt Grants 
which are cottunonly underftood to bb 
creative of a new Right, arid Gonfir- 
mations which are only recognizing a 
former ; and we yet in our Deeds crowdl 
in the Word Confirm , with the Word 
Give and Grant : Further the excellent 
Mr. ^W^(7.v obferves as "That the moft 
^ antient Confirmations made 4fter the 
« Conqueft often rtm like Febffinpents, 
« with the Wdrds "Dedi^ ot GoweJJiy 



Mymrf Appca. tp his 3<i Volume, p. 151. 
m Titlcjof Honour; 539, 
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" And Cm^rmavi ; find aoe diftinggi^ 
** blc from the Feo^QM^ts otkiefly h^ 
" ibmeWofds impoctiog.a IbtaaerlFeoff 
** menc or Grant;, as whore tbe^ tvw 
« 2)^^/ or concepts 6.o»^fifmu.vi ^ tfiigfc 
** Lands, ficut Charts f^th to fUqh a 
« One (either 'the Conflrdifltpry of his 
« Anceftor) Teftator pr the Mk^. lo 
** antient Timies., when FeoiToes ^fsss. 
«* frequently difleifed -of thci» Lands 
** ijpon Ibme fu^eftion or otber^ Cliar- 
y- ters of CofimmaEioQ rieem £o -Jiave 
« been in ^teat r€q««ft. -For in the 
« early Tiroes, after/ the ^Jonfliiqft, we 
.*• meet with ib many GooAriBdttQas 
* fucceflively made to t^eiame BttRiw 
« orch^irtHeirs or Suceeflofs '«f ^the 
« fame rLawis .^ndPoflfflions., ^aeA dt 
•* J9Qk>sras if 'Men. j^id ntt -think tl^m- 
** leiJMes lecore intb^r rBo0^t(na«s «- 
** gainft eke Jiiiig to? othtr gieat ilaatds 
« who iwefe the rKeoilbis, or in <gAx& 
■** Feps the Lavd i%/, ^n^s t^ iiu^f 
•« i;^««ec*G4»Dfiwwtiotijs ftQm.th^u^ 
'<* >i»f-^ HeiKSN0ri^cf0iQffs,x>r.j|be3Wihtr 
:**.|5fi«at iLofd* or, ih^if tfifetts. " iFrom 
'theieiWilMad 'Autbfms-iwec&e iJiiit3tJboi& 
, Wosjjds <tbe 'D«<Sor: «kk«s :«o rfie ;<lrea- 
, live cof «. pew ^igbt #111 li)«r moo. 
ther Conftru(2^ion, and that the Con- 
firmatK^s MTerev^B^ht* oa pf^eatial 
Motives only. 

3 I» 
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111 dicfe BortGughs the Cominiioity r*^ pre- 
of Bui^eflcs exercilcd the felf lame Pre- K7/ 
rogathnes and Powers within zb^ Yii&x^ roughs. 
roughs, that the Earl or Baron did in 
the Earldom dr Barony, and were Lords 
of the Manor or Diftrica of Land that 
cdmpoled it, they as the Earl or Baroa 
in the Earldom or Barony with the Con- 
cdrrence of the Snitote exerctied not 
only a Judicial but alfo a L^ifktive 
Power. Their Laws were called, By 
Law, from two old Words By and La- 
gen, which may be aptly rendred Bur- 
rough Laws : Nor does it app^r that 
in me Times now treated of, the Aflent 
of aiy but the But-pefles was neceflary 
to. give them an obligatory Force. From 
this legislative Power in Burroughs we 
fflay difeover the OR^eafon of the Diver- 
fity we oioted out of Lord Coke^ -com- 
cerding a BikrrcAigh'S pfefctibing fot CttiP 
fioms which a Town cannot ; for thdft 
Cuftoids wei^ o^giniily fo many Rules 
^fa£^iiig(pi:elcribed'by the LegtQature 
t)f ithe BoiToaghs, Sfthkh bemg diiMed 
are &id to ^ind by Pl:eCcitiptbti , ^ftveii 
^8 mafliy thii^s ^iirft eflabli{h«d^% ^k 
LedilOaeufte of tiie ^Ciflgdoim ^art ^no w 
faid to biiM by^^d<$U!rm$nflJaw^ ^WhlCh 
is agreed to ditter from Gtiftoilifr«illy«i 
the extent of Ground where they have 
the' force of -Law ; thus if it binds 

through 
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thtongh the whole Kingdorti, 'tis calld 
Common Law, if in a Burrough or Ma- 
nor it is called Cuftom, now Towns be- 
ing parcel of a Manor, which is one 
Koyalty, cannot prefcribc for Cuftoms, 
becaufe the Orders iftadc at the Manor 
Court bind not only the Town but the 
whole Manor ; for in all Cafes, by the 
Rules of Law, the Ptefcription mull be 
as cxtcnfivc as the Cuftom ; Whereas 
Burroughs being a diftiaft and entire Li- 
berty, may prefcribe for Cuftoms within 
the Extent of their own Territories. 

In many Burroughs by then: gradod 
decline from Riches, thefe Powers haTC 
been loft and even their very Remenh 
brance is vanift'd, but in others wc fee 
them yetfubfifting, in the City of Lon- 
4on rather Angular in the having pre^ 
ferved Her Immunities, than in having 
any peculiar to it felf. So late as Hen- 
ty VI**s Time , fucb was the Power 
of the Mayor that the King's Soldiers 
were refufed Paffage through the City«, 
even yet the Sword and Mace, the two 
creat Emblems of Authority, are car- 
ried bcftwe their Mayor j How many 
other Franchifcs do they exertj andhow 
fmallaPart are even thofc of what diey 
are eatituled to ? 

• Vol. I. of the CollcfUof th« W& of EngUni. 4*1. 
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The very Etymology of the Word ^^'jfj^' 
feurger and Burgefs are a plain Indica* ^^^^ 
tion that the Word Baron in its original Burger. 
fignifieation might be applied to Burgef^ 
les ; for, as has been already oblcrvedi 
ff^ar and Bar^ whence the Word Baron 
is derived, were the fame Word founded 
and fpelt diflerently : In England and 
France that they both fignined Man is 
agreed, and id the SaxonBurgh War fig* 
nified the Men of the Burroughs^ whence 
by Gotrdptioii was derived our more 
known Words Burgers and Burgei^. 
Was it not then a very proper Vcrfion of 
the Saxon Phrafe id the Dialed: of that 
Age to rendei? it in Latin hy Barones in 
the plural Number, for in the Burroughs 
the old Saxon equality being preferved 
all the Inhabitants were Barons alike. 

In the Gonquei'our'sTinie we find ma- 
ny Idftances of the Burgefs i in Several 
Towns, being calFd Barons. One Writ 
of his is directed to the Portgreve and 
Burgefs oi London j after another to the 
Mayor add Barons P; yet 'tis obvious 
they mufl be the fame Community, in 
the one denoted by their Saxon and the 
other by a Norman Appellation. In ano- 
ther of WiUlam the Conqueror's ^ WritSi 
the Burgeffes oiCarlifleMt fo fliled) 

> Argument Antinor. 74. * Idcni 81, 63. 
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in 7)6mefd4^the Bts^ias t£ Lofuhti ftod 
fF^ltwick dtrc called Barons ; * and this 
iippeUttiofk of the Word Bsvoa ooDcifko- 
ed fiMlke citae after the Cooqaeror, for 
in ievtral Charters pkickd by the City 
of LbiulaH to the ^ fV^rrunto iax- 
tofixiy bMNight agafou tfaa&> they are 
lb (tiled^. 

The lohabicancs of the Cia^ae Ports, 
thd' no body doubts their beidg Coauiio« 
oerSk were aotoaly iMttkatly ftikd Ba- 
rony aad atneroed as AkK vhbh even re- 
tain that feppellMkm to this Osiy \ aor 
Me ehey the only fiwgeft chat iiave of 
ktfc ftfed «t» fbr the Bttiqgcjifes «f Or/^ 
Caftic in il Ldtttrtd theif dieaReprefeh 
tative (Hhiarti who Was afterwords 
Chief Mice) fo ^ik theMfelveS'^ . 

if it be ask'd how this Vttd, ctip- 
nally a()plicable to all Bono^fa^, be- 
canM coiifiaed to the Cifu|«e Poi«35 , 1 
think it <may be fkitly anfwer'd, that 
the Balk of the People, and iofiakely 
the greeteft Part Of the l<asgil|ge» bcki% 
Sgmofti 'tis no Wonder chat the Jka«* 
Appellation <)id prevail eU<!Where fini> 
verfidly $ and the Uld «f the Nfrtrnm 
Term Baron femalntQg with xelpe^ to 
the Inhabitants of the Ciuque 'ifoics, 

* Camb. Brit 139. 

4 Pleadings in the Q. W. i, 3. 8, 9. 

r mUit's Not. Parllaneh, Vol 11. 49^. 
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may with great prdbrf>ility be imputed 
to ribe frequent Journeys our kings 
made through thefe Places to their Do- 
infnions in rruncl^y and the great Num- 
ber of Frenchmen weknoxx^ they fettled 
in them, being Places then of much 
greater Importance than now. 

That the Tenants, by grand Serjean- 
ty, were coraprifed under the Name of 
Barons, is already proved ; nOr is it, I 
think, deny 'd by Dr. Brady and his Fol- 
lowers: Now 'tis certain, that many 
Burroughs and Cities held, and yet do 
hold, by grand Serjeanty; thus the 
Mayor of London is, as fuch, the King's 
Oip-Btarer at the Coronation, and the 
Barons of the Cinque Ports always fup- 
port the Canopy at that Solemnity. 
-Therefore it feeras rhat t;hefe were as 
WeH, in point of Rank, entituled to the 
AppeHation of Barons as any Perfons 
\»^hatfocver ; for if the Importance of a 
Coronation is rightly onderftood, thefe 
Services will be found equal in Dignity 
to the moll Honourable. 

It being, I think, undeniably proved, of whom 
that the word Baron did denote all the Jj^j^^" 
immediate Tenants of the Crown, via. ItnfijM. 
Belides the Ecclefiafticks, the Earls, Ba- 
tons and Bttrgefles, we maj without 
Hcfitation (ail Hiftory, antient Monu- 
ments and Authors being agreed, that 
L z the 
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th^ Parliament did confift of Baro&s) 
adert. That in the Conqueror^s Time 
thefe three Ranks of Liymen were 
Members of the Legiflanire. Bat for 
the further clearing that the Burroughs 
had and exercifed this Right, it beiog 
fo pofitively denyed of late, I would 
offer to the Reader's Confideration the 
following Particulars. 
Turther i. The Burroughs, as has beon pro- 
^^Burg'^^^y were veftcd with this Right in the 
Saxons Time; therefore, unlefs the con- 



erf were 



Part of the trary is proved, 'tis to be prefumed they 
^^'^"'^'''had the fame under miliam I. 

X. It feems to have been the univer- 
fal Notion of all the Gothick Nations, 
and, in particular, of our Saxon An- 
ceftors, which is alfo agreeable to the 
Rules of Reafon, that Freedom confift- 
ed in the being fubjedt to no Laws but 
liich to which the Perfon who is bound 
confents; therefore the Burroughs could 
not be called free, nor the Inhabitants 
of them Barons, unleis they had forae 
Share in the Legiflature, and confequent- 
ly a Seat in Parliament. 

3. Parliaments, and a Convention of 
the Eftates, feem originally to have had 
one fignification, both in this and other 
. Kingdoms ; and that a Convention of 
the Eftates was only a Meeting in Per- 
fon, or by Repreientation of all the 

Propri- 
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Proprietorsof Landiscertain: Now, con- 
sidering all the others were reprefcnted, 
to (iippole the Burroughs, were not un- 
der which Name London and all other Ci- 
ties were originally comprifed, making fo 
confiderable a Part of the Kingdom, 
feems unreafonable and improbable. 

4. The Right of the Barons being 
built on their Tenures, and annexed to 
their Land, whence their very PolTef^ 
fions were ftyled a Barony, a Name ve- 
ry lately well known in our Law Books 
in that Senfes and the Diflrid: of Land 
that compofcd any one Baron's Eftate 
being infinitely inferior in its confe- 
quence to the Publick to many Burroughs, 
for no Baron's Eftate can be fuppofed' 
equal to the Cities of London^ Torky 
Exeter^ Briftoly ^c. the Community- 
in thefe Places had the lame Foundation^ 
to claim a Share in the Legiflature that 
the Barons; had and therefore 'tis to be 
preliimed they had it, unlefs the con- 
trary can be proved. 

5 When the Summons to Parliament 
firft came in ule 'tis hard to dfefine; but 
it Ihould feem by a Claufe in King 
John's Magna Chart a^ which will be 
cited at length below, that the difference 
betwixt a general and particular Sumr 

f y. 2^fl»« Rcportf, p. 164. 
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moos was « thisg tben wett knoWR : If 
fo, a new Proof of the Burroughs feud- 
ing M$iQber$ to ParUanaeat may be 
thc»ce coUc^c4 ; for ihey being all e^wl* 
ly Barons, and the Body Politick of tht 
Borrough Tenants in Chief of the 
Crown, th* S(ininK>n& cottW no( be to 
any particular Perlbo* as io cafe of Fea 
dal Bvooies, but ipuftbe to the Body Po- 
litick, who being in that capacity uiu- 
ble to a6tt the Aatbority necedarily 
devolved on fome of the CoouDooity, 
who becawc vcfted with it by del^a- 
tion li-ora the GoUe^ive Body of the 
City pr Borrough. 
The n.p»- If we (joropatc the Hypothefis here 
thefuprt- ofTer'd of t^c LegiiWore ii» the Cod- 
{'^^•'^'"'^(jucror's Tim, with what hasbf^fn faid 
tht Saxon concernipg it in the ^axon, w^ ik»\i 
confiit»- fe^ a vifibfc Coherence, nay aJmc^ Uni- 
'""■ forwity, betwixt them, which, however, 
ha$ been little oi not at all ol^nrcd ; 
for th« ^cclefiafticks in th/c Saxons Wi- 
tena Gemot and Nbrm^ ParUjMxm^ts 
were the toe> io wer« tin EarH; the 
only diveiiity that caopoflibly be ft>iind 
is in thole whoi9 the Suxofts call ff^itet, 
and th«n» we have here proved to hf 
diled Barons and Bu/ghers; and yet that 
will 09 due coofidemtion appeax in- 
confiderable, for, as has been proved, 
the ^ites were the Superiots of the 
Saxm 
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ScAC io fiho wifm^ K^tmdt. Wf have 
obferv'd aUb, that tKofe Tythiogs were 
calFd fioronghi; chat th«y W9re of two 
k.\ad&t &fif<u and Towo Tythiogs^ and 
that tlus Keareditarjr Superiof icy of the 
Raral onea was conftr'd* oa th« Gon- 
.^oeft, on fi»Qe Normal, fome Englijhi 
which Tychii^s bcii^ gcoeraUy gtv«Q 
to cho /former* raceiv'd the Donoml- 
^oacioa of Honoura aod Baronies: And 
as tho Soperiof s an the S^xon time 
mrere by their being io. Members of 
icheir Ligiflamrct fo chele by the like 
Roafen were Memhers of the Nommn 
ParJiamenC; with this, only Pifierence, 
chat aa theie were pnilefs^d of their Su- 
periority by £t«diQn, and for a Time 
•only ; fo was their Right to fit in the 
LegilUtnre only temporary: Whereas, 
tbefa faaing the herci^cary Superiors, 
had this amoi^ other Rights of Supe- 
riority in Su^celfion: And as the Saxm 
Wit€* fervid Ipr their i^T^ings, fo were 
the Barons by I^w intended to Icrve 
in Parliament for the Tenants of their 
Baronies ^ which we're told by. good 
Authority % if the Reafon why their 
^'nanca were exempt from ^mributiog 
t tt»»i% Rcpom> 7M. 

V Crtn^on Jarirdic. 17, ti H. 4. %. 4. ti S. u 
f. iz. xi E, 3. x}. 1 Inft. i6. 
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to thetl^flges of Knights of the Shire; 

the* Trading Tythings remaiD'd Mem- 
bers of the Legiflature as before , and 
confifting chiefly of Englijh^ retained 
their Saxon Name of Borough, a Share 
in the Legiflature by Eledion, under 
another Denomination , that of IFite 
being loft, probably becaufe 'twas not 
conferred always on the Magiftrates 
and that of Burgefs becoming in Ufe: 
Thus was every Spot of Ground ftiil 
reprefenred; for, as in the Saxon time, 
every Part was within fome Tything, 
fo in the Norman^ every Part of the 
whole Kingdom was within the compafs 
of fome Barony, or fbnie Borough. 
^pdex- If we look into the Times after the 
i^;^';/^'- Conqueft, we (hall fee the Hypothefis 
rhings here propos'd as exactly tally with 
Mfevienf them as with the former. Amongft 
^1^/^'''* ™^^y remarkable Inftances that might 
be given, I will in this pkcie pnly 
mention four. 

ly?, This Hypothefis agrees with the 
univerially receiVdOpinionof our moft 
judicious WriteFs, who all allo\^,' that 
the- Citizens and Burgeflcs fete in Par- 
liament Jong before any Knights of the 
Shire were choien ; and that both 
Houfcs originally fate together^. 

^ Atkins's Righrs of the Com. 14, zd and 3 j. 
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sL^/y, We fee here a good Reafoi 
why the Parliaments were the liipreme 
Courts of Jiidicature, and why Writs 
of Error did, and ftill do lye to Par* 
Hament ; and though the Houfc of 
Peers are now the lole Judges, yet is 
the Error fuppofed to be redrels'd in 
Parliament ; for the Parliament confift^ 
cd of Earls who prefided in the Coun- 
ty Court, Barons who did the like ia 
the Court-Baron, and the Reprefenta- 
tives of the Boroughs where the Com- 
munity judged ; what then would be 
more natur^, than for the Errors of 
one Judge ta be tedrefled by an A(^ 
fembly of the chief Judges in every 
Diftrid of Ground? 

idfyy This Hypothefis well explains 
not only the Origin of thie Privy Coun* 
cil and Courts of King^s Bench and Ex^ 
€bequer^ but alfo their prefent Conftitu- 
tion; for Politicks, a heavenly Science, 
when confinM to its only true End to 
make the whole happy, deviating fromi 
it, and the Ninnber of ContfdVernes ori- 
ginally cognizable only in Ptetiatnent in<^ 
creafing, the fhort time they fate occa* 
fion^d, as I conceive, the appointing at 
firft one Committed 6f P4rfiameflt, both 
to advife the Cmwn in Matters of State^ 
and judge of Co{itr6verfiis, when the 
Pa|:liament did not fit; the Multiplicity 
- i of 
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^f B«lia«ls ^c«r occuftoo'd the appoints 
ios of thnct one fo% Snto-AfSkJrs, the 
other (ot crimuial M«ticrik the third co 
r<gakt< tk9 Receipts, perhaps the Di^ 
hoiiemcacs of the publiek Money : From 
the fifft of cbefe came the Privy Cooopi; 
Hence the Office of a Privy Couaiellor 
is for the joint Lives of the King and 
CoanfeUor <> foh being origioally apr 
pointed by ParliasMoe, no Autihority bnt 
Parliamonnry can ^plaeo hin»( and i$ 
the Kiag*; Death diifolv'd the ParJiaiafnt; 
confeq«ciit|y, it defcriBta'4 the Pftty 
Cotmiellar's O^e : Hence the Method 
now is Uie of excludit^ a Privy Couib 
iellor is oQt by flrikiog his Name oat of 
the Roll, but by omitting to liuomQo him. 
From the other two wero deriv'd the 
Courts of Kff^^ Bench aod Exrk&ftier. 
This Origin of tbofe Coarcs difelores the 
Ground of their judging Caufes betwixt 
the King aod S«bjed, which the Cmman, 
'Pie4s, crowed by King Jabn't M^^ns 
Cb^f4t does not. 

Aod we oMy aUo hence ooUe^^ 
that the aehiog the OIKce of a Judge 
fi}f Lile, at lea» in the two ormhul 
Courts, i« only reft«rii^ the aoticnt 
ConitimtfOQ: Why the Jod^ yet lit 
in ParhanMfM^ and oace were of bkm 
wofequeace thas they am i^w> aod 
f 4 InSit. 54< 
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thtt coofifteotly with M^^ms CharUj 
tbcy «merced Peers. 

^k^y This Hypotbefis fliews the 
ReafoQ of Writs of Error lying from 
the Cammm TJeas to the King's Benchj 
4iid not to the Parliament; and why 
thoie firom this Coorc are returoabie 
in Pailiameot^ and not before the 
Kiog» before whom in Reafon they 
oiight to be, if the Judges originally de«« 
m\l their Power from the Kti^ only. 

The Proofe of our Hypotfaefis 
that have been abeady produced tfe 
drawn from oiv own Writo'S, or from 
the prefent Confiitution; many more 
m%bt be coUe^d from the H^ory 
of other Countries, where our Germam 
Anceftors fettled themfelves : For, as 
1ms beea already on pother Occafioa 
ceoMik'd, thefe Natioos havhig lived at 
home iKKier the fame Form of Govern* 
raeoty eAablifli'd it in all their Coii<* 

2iKfts; but that would be too exten^ 
tve ao Enquiry, nor indeed have I all 
\ht Books before me that are oecef^ 
fiiry to do it, with the Exadnefi whieh 
oQglx to be aim'd at in every tbinfi| 
that is ofier^d to the publick. I wiu 
thcrelbte confine myielf, to ihew the 
Parity betwixt the Scheme of Govern* 
ment that is here delineated, and that 
in Scotkmd^^ and Girmany : I chufe 
^ ' thcfe 
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thtk Comitries rather than any otber^ 
becaufe betwixt the Laws of Scotland 
and England there was antieotly ib 
great a Uoiformity, that 'tis qoeflioa'd, 
whether the oldell Syftem of Law in 
each Country are one and the fame, 
or different Books; the Reafbn for 
chufmg Germany for the other Coun- 
try, where we may exped a Conftitu-. 
tion like our own is, becaofe our Saxon 
Anceftors came from, thence, and that 
the Bulk of the People and Language 
are dcriv'd from them. 
comfard lu Scotlund we find plainly,^ that* 
ciV/t ^ ^ immediate Tenants of the Crown 
^m^f^ are call'd Barons, not only in their 
i^cotiand. Law Books, but al£b in many A<Ss 
of Parliament, which is liifficient to 
evince the Ufe of the Word there, and 
feems a (Irong ETideoce of its- original 
Notation here; We need not ibend. any 
time neither I think, to. fhew that every: 
Baron was originally a petty Prince; 
their Hiftory abundantly IhcVs the 
Power of the Superior over his Vaflalsr 
and we have lately « feen how much 
that Power yet fubfifts. In Sii>timd^{o 
till the Year I4^5',^we may infer, that 
all the Barons came to Parhament, be- 
caufe an Ad pafs'd that Year, in- which 
'tis recited, thatallthe immediate Tenants 
ef the Crown were obliged to attend. 

The 
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That tlic BuTghs in Scotland, wh^rt 
the Te*m undoubtedly is only ap* 
ply'd to thofe who hold of the' Crown j 
had .within themfclves a kgiflative 
Power, and were lb many little 
^omraon-.wealthsy .is evident by theii: 
Laws that are in print : And though 
I make no doubt, . but in the earlieft 
times they lent Members to Parlfanaent ; 
yet theje not being fuch direA Evi^ 
dence of it, at leaft that has yet fallen 
under my Obfervation, I muft leave 
this on the Probability of the Thing; 
but that their Parliament was only the 
King's Court-Baron, and their Courts 
of Judicature and Privy Council origi- 
nally only Committees of Parliament, 
we are allur'd by one of the ableft Men 
that ever adorned this Ifle v. 

The Government in Germany, even "^^^^^^^ 
at this Day, is conformable to what we Em^r^. 
have fiippos'd ours was; the Emperor 
is equal to what our King was, the 
Princes to our Peers; the free Cities ta 
our Boroughs, their Dyet and our Pjr^ 
liament differ only in Name, 

On the fblid Foundation we have 
here reprefented was the Government 
built when WiUUm the Conqueror 
dy'd ; his younger Sons William and 

y Mackenzy*s Inftitutes of the Laws of SmUnd^ i8 
and ij, Cr^lg de Feudis> 36, c?*^ 

3 Behry 



Digitized by VjOOQIC 



[ -J* ) 

Jhmy lucceffi^dy cane to tbe Crowa, 
cod for ought appeats duinged oecbtng 
In die Legifkcare; the latter of thdt 
dying, left the Kingdom to the rapacioos 
Stitxxx^oiStefbeft, Earl of Blohy who 
liad no colour of Title; for he afcen^ 
Che Throne to it» tho' not catt'd by tht 
free Oocrfent of the People, nor dafm- 
ing it by Proximity of Blood : As he 
oMaia*d it unjuftlyt fo his Reigd was 
one continu'd Series of Violence, and 
little Artifices, for the prelerving his 
illjot Poflelfion, of the laft two af- 
mxA the Confticntion of the Legifla- 
«orc in its inoft confiderable Hanks, I 
«icaB, in die Earls and oiilUary fi^oos; 
of which in Order, 
Stephen Tis related of this Prince, that he 
^t^, made Earls without Counties; but whe- 
ctmtiM, tfaer diefe were originally made with- 
oat having any County appropriated to 
xfaem, or whether they had Counties 
Bt the time of theh- Creation given that 
were vefted ij» others, whom this King 
confider'd as for&ited, for iiddng widi 
his Enemies in the Civtt Wars ; and af- 
ter the Pacificatioo, on the Pardons that 
were granted, the former were conti- 
iitt'd, or re-inftated in their PofTeflions; 
and fo thefe new created Earls retained 
nothing but the Title of Earl, \s a 
Qaeftion I muft leave to be decided 

by 



Digitized by VjOOQIC 



[ IJ9 ] 

by^ Others } fbr I have not yet found iiiP- 
ficieatReafbnstogrooiidftQyOpinioiKMi. 

The Barons, as we have fecn, wcrcj^''^* 
feudal, and fo naany little Ptinces, they 'saromt*. 
heitig divided in the Civil Wat betwixt 
Stephen, ^sMd, and Hetify IP, each 
Party created fhofe of the other Side 
as Rebels; and in con(eqaefic« thereof 
forfeited fiich of their Advei&ries oi 
they coald : This brooght the iamiedi- 
ace P«(Ieffioii of aittch Land to the 
contending Princes, who with it remn- 
Aerated their refpedive Fnends. The 
Power of the BarMis o^t their own 
Vit^ids each Side had fufficiencly ex- 
pttimeiitMl in the War, -which feems to 
be the Reafo&s why the Fees of the 
new f eo^fiuents made by cbefe Princes 
were of lefiet Diftrids, fo many being; 
to be rewttrded ; and alfo, becante 
rivereby taoft were drawn to an im- 
nediate Dependance on tbemielves, and 
fioc on any of the Barons : Hence the 
Bntomes, as they Cheated, were fplit 
Into Ibatkr Teeincies in chirf, who 
nil held iitiidediately of the Crown. As 
the Nonber of the new Feo^es was 
mait) hence arofe the Difttndion of Fees 
into Feet of the old Feo^nents, and 
Fees of the new Feoffinent, which is 
computed from Henry the Firfi^s Death ; 
and as cdl Antiquaries j^ee, the Fees 
6 of 
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^'TZ- ^^ ^^^^ fcvcral Feoffinent$ differed irf 

V^roT" nothing but their Extent « : To mc it 

fceniS) that this al(b gave Rife to the 

well known Difference of fearer and 

lefler Barons. 

Henry If. Henry II, fucceediog.to Stephen^ un- 

s!^'^\!^L ^^^^'^ ^'^ ^^^ ^^^'^ ^^^' ^^^ °^ Coun- 
eItL^^' tics; but whether he did this to reftorc 

the antient Conftitution^ or out of any 

Diflike to the Perfons who were vefted 

with this Title, is not clear : However, 

both his Mother and he feem to have 

regarded it; for in their Creation of 

Geoffrey de Magnavillai the Patent 

conveys the third Part of the Profits 

htit eonti' of the County, as Earls ufually had": 

pi'^^/fi^/^*^^ ^^^^^'^" to the Barons, this Prince 
fpUtting ^ purfuM King Stephen*s Policy in grant- 
tb$ Bar(h ing fraall Fees; of which the Feomnent 
of Berkley Caftle to the Anceftors of 
the prefent noble Earl of chat Name^ 
is a memorable Inftance ; the Service 
originally referv'd by this King being 
only five Knights, as appears by an In* 
quilition taken in Edwdrd the Third^s 
time. The State of the Law 6f thofc 
times affords alfo another Evidence of the 
Multiplication of Tenants in CaPite m 
King Stephen and King Henry the 11^*^ 
Reign; for by the then Law, as weM 

« Madox's Hiftory of the Exchequer, f. 401, ve. 
^ Sfilm. Codex leg. 319* Cam^dms BritaR.. x^;. . 

43 
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as after by Magna Chartai all were 
to Jut judg'd by their Peers ; that is^ , 
thofe who were their ConvafTals in the 
fame Court: Now theft Tenants in 
Cafitej in conlequepce thereof, couldt 
only be judg'd , in Parliament j which 
in thofe Days fitting but a little time^ 
could not decide all Gontroverfies that 
happened amongft them : Hence arofe 
the Inftitution of Juflices Itinerantf 
which deferves the more to be remark'd^ 
becauie 'tis the firfl or fecond Inilance 
that we find in this Kingdom of the 
legiflative apd judicial Powers being fe- 
vered, and 'twas then thought a Grie- 
vance *. 

Richard the Firfl^s Reign yields no 
Notes of any Change in the Perfons 
of th^ LegiflatOTSy but his Brother King 
John'Sj as his Circumflances bore fome 
Refemblance to that great Innovator 
Stephen^ fo he feems to have fet him for 
a Pattern, inventing a new Method of 
making Earls ; for inflead of giving them 
the tliird Part of the Profits of the 
County, he refcrVdrhe Buli; to him-J^i^»'^^^^ 
itclf, and gave his Earls only a fmall^^^^y-* 
Penfion in lieu thereof^; This Method »w*i»i^ 
feems to have hurry'd t^e County ^^'^^^^ 

a Brady s Hiftory, 404 and 442. 
'*' Caff^. Brit. 237, &€. 

M Courts 
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CoQrt,before declining to the Circutnitao^ 
CCS wc now fee it in,and thereby occaiion'd 
the erecting of the Court of Common- 
y/MJ,firfteftabli(h'd in thisKing'sReign; 
for the Earls, whilft they were to re- 
vive one Third of the Profits of the 
County, which chiefly in thofe Days 
arolc from the Multitude of Suits cfe- 
tennin'd in that Court, were oblig'd by 
the prevailing Tye of Intereft to \ofk 
into the Proceedings, fupport the Dig- 
nity of the Court, and on all Occa- 
fions to afTert its Jurifdfdion ; wbercasr 
being no ways after this new Contri- 
Tance,. concerned to increale or pre- 
ferve its Revenues ; they feem to have 
left the Suitors to apply for Jafticcy 
in Cafes cognizable betorc them to the 
fuperior Courts ; which for Realbns we 
need not here infift on, they often found 
moft elgible. Thus the Earls neglw^- 
ing Power, becatrfe not attended with 
Profit, they loft all Influence in their 
Cotmties, and made Room for the Lord 
Licutenants^ ; who^ though now they 
are thought to funpiy the King^ Place, 
yet feem originally only to have been 
the Earls Subftitutes, and were firft ap- 
pointed in Edward IF* Time^. 

♦ ^yrr^rs 3^ Volume, p. 408. 
3 
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The Methed iatrddHc\I by k.%9hi^ 
bccafioa'd a Diff€irQn€c;i}ctwixt the Mm>i 
ner of creating Dukos and Earls, in thi|$ 
and the other European Monarchie$^$ 
for the Revenues of the Pukedoms and 
Cotinties beiiig rfaus ievQr'ds the Titles 
werQj as before, given gwayj tvher^499 
In other Cotfatrie^i ik> M(an$ being 
iis'd for that Pprpofe, the Sov^eigna^ 
"When they hod ^ Miqd to confer Ho- 
BQursi) parted nor with the old great 
Pukedbm^ or Counties, but eredted the 
jtaudisjof the Pfrfon th« ^as tp be 
digaify'd with ^ «ew Title^ into a Puke- 
dorn or County. 

The intieotMaatjef 6f creating Earip, ^ ^^«*^ 
After they cjeas'd to be ele<aive, hjs2:^i^ 
iio)t been yet epqutr'd iatoi becaule in the cnd^, 
the forcing time there are no Ho- f^^f 
©uments remaining on Which probable ^'^^^ 
Coi^joflwes liiay be foufided; But it 
fcenw pretty cleur,- thjit in rhis Period 
6f Tiime they were created by Pateijc, 
yet tUre is tome doubt^ whether thde 
Patents were mcer A<9:s qf Hoyal Grace 
and Power, or whipiher they were re- 
ally AfSb of the tegiflwure, aid the 
Patent* themfdivfts really A<3:s of Par- 
liament. That the Reader ma^ judg^ 
for himfeif , for I do not preiume toi 

§ire any Opinion in this cafe, I fhall 
ate all the Reafons I can find for their 
M i being 
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being made by Parliament, witb the 
Obj^ions to this Opinion, and inch 
Solutions of them as have occurr'd to 
me. 

Feudal Earls (all were fo in the time 

We focik of) coald be made only by 

the Aflent of Parliament, becaiiic, 

j^'M^' I. By the feudal Law, to which (cor 

ameJdry Law bcing built ou It) tve ought in 

Creation rfdahions Cafes to refort, no Peer could 

^'*''^^' be made without the Confent of thte 

other Peers ^. 

1. The 7)ireifum 7)(mmium of the 
Land that composed an Earldom, being 
in the colled^ive Body of the KiDgdom, 
the King (who was not then, nor 'dli 
Edward the IV«*»'* time ifeckon'd a 
diftind: Eftate, but only the Head of 
the whole) ^ could not transfer the 
Property Without the Concurrence of 
the reft of the Body : But as a Body 
politick cannot ad it felf where any 
particular Ad is to be done, the Exe- 
cution thereof naturally devolves on 
the Superior, whether King or Lord, 
though it receives its Sandion from 
the Aflent of the Bctely politick; fo 
were the neceflary Ads to the pailii^ 



c Hottomans Franco- Gallia, c. 14, &c. 
* Tyrelz Ap. to the Second Volume, p. 4, 
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the Earldom performed by the King: 
Thus, if the City of London were at 
this Day to make a Feoffinent of fome 
pare of their Land ; and no Peribn 
were by the Corporation authorised to 
deliver Seizin thereof, it would naturally 
devolve to the Mayor ; yet liirely the 
Community would be allowed to be 
the Feoflors. All Feoffments were ori- 
ginally made by Words only without 
any Writing; the Superior, whether 
King or Lord, fpeaking the Words 
that conveyed the Land before, and by 
the Aflent of the Convaflals, or Peers 
of the fame Court or Community, at 
firft, as I fiippofe, without any Cere- 
mony whilfl; tliey continu'd annual; 
afterwards, probably for the better E^ 
vidence of the Ad, the Pofleflion be- 
ing a Proof of Property, and the Exe- 
cution of every Contrad: confiding in 
the Delivery of the Thing contraded 
for; and Land being uncapable of a 
manual Tradition, Various Symbols 
were us'd to reprefent fuch Delivery. 
When Fees were annual, the Remem^ 
brance of the Inveftiture of a Feud m^ht 
be well preferv'd without Writing, and 
confequently the Title clear ; but when 
they became Eftates for Life or heredi- 
tary, the Cafe being far otherwife, fomc 
JVIfpiorials of the Enfeudation were 
M 3 made, 
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made, yi%idti were oolf mett f^rra- 
dvesof the Fad; therefbte in them the 
Superior is oam'd always as a FeofTof;, 
becanife be executed the Ads neceflary 
for die transferring the Po(&iliois, and in 
the third Perfon ; and they mention the 
Feoffinent in the Preterperfeia Tenfe 
which tefljfiesonly a paiftContraxSt^ and 
inaices no prefenc one. The feudal Peers 
there pretent are nam\) fs Wimeffes, 
though at the (ame time they affented, 
imd their Concarrence . was neoeflary : 
Hence their Names were exprefsM unl 
der the Ciaufe of ^i/j Teftibus. After- 
wards (perhaps from the Frequency of 
Di^tes that ha{^en^ conceroifig the 
]Sxad»crs and Truth of thefe Memot 
rials) diey besan to draw them feme- 
ttnies in the fim Perfon, and bei&g yet 
made only for £vtdencis mnain'd in 
the femfe Tenfe-, but t>citig Kign'd by 
fchfe Ftx>fier himfelf, a prudent Camion, 
when Se^niories became hereditary, 
the other Ciatife in cnjus ret Tefimp- 
nttmi^ tSc\ was irifertod ; thcfe w^ere 
liere call'd Charters, but abroad, U^eve 
t eft at Mm'' . ^ In France j 'till the Thir- 
Itoendi Century, che ftudal Tenants 
wrcre cpnipns'd mrder this Claaie, alcec 

. f Crai^t 137, Orv/. lojii. 

pply 
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only the five great Officers of tWe 
Crown's Names were inlerted ^; and 
that was deena'd fo very neceflary to 
make their Charters ef!eduaJ, diat if 
any one's Name was omitted, then was 
the Reaibn thereof exprefs'd in the 
Charter g; fo in all the Ad:s of Mo- 
ment of the old Earls of Holland^ we 
find the Authority and Subfcriptions of 
the Barons to them : The like alfo. was 
pradis'd in Smland'^^ and \ti England 
the like Forms prevaifd, few the Laws 
were originally firft aflented to by our 
Kings in Parliament, as A(^ of Grace now 
ate lent down from the Crown : This 
is plain from what Bra£ton 'Sfftkts^^ 
^ Legis yigorem habet qukquid de 
^ conJiii$ ^ confenfu magnatumtSRi- 
*• ifuHic£ Communi Sponjione Autho- 
^ ritate Regis five Yrincifts pr^ece- 
^ dente jufi^ fuerit definitum fS af- 
^ prpbatum '^ ; and rffd by wr fkmous 
M^gna Chartay which though it runs 

/ 8 Cike^ Princes Cafe. BaW& Hiftory of ffie lj9m^ 

e MahiUon de re diplotnatica^ 157.' Mexjtray in tli^ 
Reign of Philip. Madox\ Hilldry of the Exchequer, 
p. 19. • . . • . * 

h Grotius At R. Bat. 78. 

i DalrympWs CoUedion concerning the Scotch Hif- 
-lory, p. 219, Et pajjim in jip^dioe, 

% Lib. I. c. I. 
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in the King's Name, yet has the AP 
fent and Approbation of the Peers te(- 
tify^d) by the Infertion of their Names 
under the Claufe of hits Tefiibus^. This 
Form of making A&s, after the Defeat 
of the Earl of Leicefter^ Prerogative 
running exceeding high, and Liberty 
Janguilning, received an Innovation; 
and as tt^e Subjed^s were then firft fbrc'd 
to petition the King for Juftice, fb the 
like Manner of applying for Laws was 
introduced; the Petition and Anfwer 
containing the Senfe of the King and 
Parliament; from them was extraded 
the Adi&y perhaps by fbme Committee 
appointed for that Purpoie by Parlia- 
ment, and as it feems feal'd, as they 
us'd to be before this Change, with the 
.Great Seal*; and this Method continu'd 
'till the latter End of Henry the VI*'* 
time ; then they were drawn up io the 
firfl: Inftaoce in the Form we now fee 
them t : The Claufe of hits Teftibus 
however continued in all Charters and 
Writs 'till Richard the Firft's, or King 
John's Reign, then the Tejie meiffi 
was introduced, at firft, arid for feme 
time only in Writs, or mandatory Prf^ 



* Tyrf /f ^ Hiftory, p. 451. 
I Hali% Hiilory, p. 14. 
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jcepts, after in mote important Cafes; 
which kindofTefte fmce Henry VllP^'' 
time has prevail'd in all Cafes ^ the 
Patents for Peerages only excepted"* 
as I iuppofe at, mod afmredly about 
the time the CJaufe of hiis Tejfibiis 
was left out, and that of Tefle meij^Jb 
was intrcduc'd ; both here and in 
Scotland f the Stile in the Begin- 
ning of Charters was chang'd : For, as 
before the Propofal feem'd to come 
from the King, and the Ajflent of the 
Peers was teftify'd, by the Subfignation 
of their Names ; fo after leaving out 
theAtteftation of their Confent, the King 
gave over ufing the (ingular Number^ 
and then comes in the Ute of the Plu- 
ral, NoSj*&c. The learned Reader will 
judge whether the Charader of King 
Johny^znd the Times confider'd, this 
was not an evafive Device, of the lame 
Nature with that of his making Earls^ 
to have thofe Precepts and Commands 
of his obey'd, which ifftfd by his own 
fole Will, which without the Concur- 
rence of the Peers were not obl^atory, 
and to which they would not concur. 

I Madoxs Differtat. to the Formulan, 31. 

m I Inftit 7. a. 1 Inftit 78. 

^ Valrjmfles CoUcdion of t\iC Scotch Hift. p. 187. 

J z Infticutc, p. 2. Nicholfin, Hift, Lib. 179. 

The 
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The like forms wck alfo obfery'd ta 
tbe FeodbKocs made by the Peers, the 
Afkat of didr feudal Teoants beii^ 
tifo comprised tmdex the Clmfe of A/h 
JiffiHtui and ibmettmes alfo under this 
Ciaufe dieConfeoc of the Perfon^ wttfa- 
(put whole Conavrence the Deed was 
jiot valid : Thefe Forms coatina'd 'tiU 
the AlteratioBof the forms of our Ads 
iof Padiamenc^ when they were reduc'd 
to (that of a Tripartite fodeotnre; and 
all the Riid^s of Perfoos whofe Af- 
feot was oeceflar 7 were made Parties 
to the A£ts : So were all Pericms inte- 
tcfEcdi inftead iof dieir Afleots beii^ 
tefttfy'd onder the Cla^fe of hiit Tefit- 
■kuti they were, as at this Day, naade 
Parties co the Deed itfelf. As to the 
Number of Names that w<xe inserted 
under this Claufe, by the beft Obier- 
yation I can mabe, I indiQe to fi^poie, 
at firft ail were iofeited ; nor will 
this ieem ftraBge« if it be confider'd, 
that the feadal Peers were not origi- 
■oally many; )^erwards on their Io>^ 
crew; pirobably the Majority ; and on 
their yet becoming more numerous, 
(fuppofe) in King Stephen's time, tho' 
the Charter receiv'd its Sandion from 
th^ Aflent of all, only fome », as it 

» S«{ie»'$ Titlci of Honour, 580. 

feems 
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ieemsin theBehalf of the reft^ and no 
determt&'d Number, but ever of the 
greatefl: Men in the Kingdom **; perhaps 
the NameS'Of thofe who were appointed 
to put it into Form. 

If thefe Obfervations are aliow'd to 
prove, that the Mention of thefe Per- 
ibn^ Names tmder the Claufe of hits 
Teftibus 'imported their Aflent; then 
'tis cleat, that ofiginiity alf Earls were 
msde by the Aflent of the Parliament; 
and they yet retain in their Patents an 
Evidence of their being fo created ftill. 

4. Many Patents; for Peer^es were 
pals'd in Parliament, and undoubtedly 
were Ac^s of Parliament ; many Cre^ 
iUions made* out Of Parliament were 
OMfirm'd in the fiibfequerit, for which 
there feems to have bseen no Ground, 
jf the Kft^ alone had a Right to con- 
fer the Tide p. 

5*. The Barons have daim'd, and ac- 
cording to the Opinion' of ftveral 
learned Antiquaries juftly too, that all 
Offices ought to have been fill'd up in 

* * Ptt^*% Rights of the Commons, 37. 

o Mad, Diflert. to the Wprmdare^ p. 32. 

p S$ldens Titles of Honour, 614. 8 Cok$\ Princes 
Cafe. W, Jones^ 104. Pryns Plea for the Houfe of 
jP^ecrs, p. 6. TyrelH Introdu6tion to the Third Vol. 
jp. 6, And in t}ie Third VoL p, 66j, 88^. 
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the times we treat of by Confent of 
Parliament ; and during the Period of 
Time we are (peaking of, Earldoms 
were officiary, and conlequeatly withio 
the Barons Claim. 

6. It f eems clear by the Law, at lead, 
as 'twas underftood in the Times now 
treated of, that all Earls had Counties 
appropriated to them (though they did 
often write themfelves Earls of fomc 
of their Caftles)*! and that no Power 
but that of King and Parliament could 
make a County, or confblidate two in* 
to one, feems to have been the Opi- 
nion of latter Ages alfo; for Henry 
VIII. by the Authority of Parliamenc, 
divided PFales into Shires; and Hex- 
am/hire was after, by kGt of Parlia- 
inent, confolidated with Northumber- 
land : It may therefore be infer'd, 
that, fuppofe the King could grant a 
County that efcheared, and thereby 
make an Pari ; yet that he could not 
Qfiginally increafe their Number : Nor 
do I recoiled any Inftance of an Earl's 
being made without the Title of a Coun- 
ty 'till King James the Firft's Reign ; 
Since indeed Dukes and Earls becoming 
more numerous, many have qflqm'^i 

q Vincent ^^^\Vi^ Brook f p. i;. 

Qthc? 
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ether Titles; and fome have evea taked 
Titles from Lands that are not imme- 
diately held of the Crown, which 'twill 
be very difficult to reconcile to Law or 
Reafbn. 

Againft the Parliamentaify Creation o^/V^?;^;,, 
of Peers, jbefides the preferit Pi'adice, a^amji the 
there arifes an Objediod frorrt a Re-^"^^^^^ 
Cord, the Knowledge of which I owQcrmhl 
to a very learned Friend : As 'tis not^/^^'^^* 
poffible fo judge of the Weight ihis^^^^l 
Objedtion ought to be allowed, but by 
a Perufal of the whole Record, I ihall 
here infert it at large, 

** {^UR Soverain Lord, like it your 
Vy u Noble Grace to be remembred 
" howe I John Erie Marefcall have fiied 
** in diyerles your Parlementz, in tyme 
•^ of your gracious Regne, defiryng to 
" have Declaracion made for my Place 
" in yis your Hie Court of Parlement 
" aboue my Coufyn of PTarwykj as I 
*« and all my Aunceftres, and Prede- 
^ ceftburs hive had at all tymes, of 
*^ which no Mynde ys ye contrary ,tas 
^< Erles of Notthfolk^ as well for he 
^ Blode Riall, and Armes Rially, yac 
^^ I am come fro, and here, as for the 
" faid Erledome, as by diverfes Evi- 
" denies, Wrytinges, and Recordes m 
^ yis your prefent Pariement declared, 

fully 



(C 
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^ fully in my Confeit ys proved, whicli 
i^ proves notwichflandyng, yac Hie and 
myghti Prince my Lord of GIquc. 
^ your BealuDcle, and your oyer LordSf 
" by your Hie Audloritie in your Par- 
^^ lemenc afTembled for di;reries Cauies 
^ hem moevyng, will not take upoa 
^ hem Dedaracion for my laide Place, 
^ whereupon the Comunalte of yout 
•* Realme at ys tyme by your Com- 
^ maundement callid to yis your RialJ 
** Court of Parlement^ ieying yis Delay 
^ of which were like to growe uaeafe 
** and unfrendly Love betwene mc and 
" my faid Coufyn of Watwyk^ hau 
f^ in all humble wife, inftaunced your 
^ innocent and beny gne Soveraine Lord- 
" fhip, confyderyng howe yei here fey 
.** by common Langage^ yat I fliuld 
•* be born to be Due ofNorffolk^ which 
." if {o^ were your Comunaltie {u^x)v 
^ feth (hold make finall Condufion of 
^ ye Determination of my (ayd Place 
** above my faid Coufyn of H^arisykj 
*< at the Reverence of which Comu- 
*• nalte, as wel as for ye Defire yat I 
** love to have Peas, Reft and Tran- 
>* quillite with my feyde Coufyn of 
" PTarr. And in efpecial, defiring to 
^ fave ye Right and Inheritance of me 
^ and my Heires, yat God of his 
** Grace hath fufFered me to be borne 

^ m&Of 
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•* unto, cleymc t6 be Etac of i^^ffilke^ 
** declaring to your Noble Grace, tcr^ 
yat Hie and Myghti Prince your Beal- 
uncle, my Lord of Glouc. and to aH 

}^e oyer Lords in your prefcnt Par- 
ement dfTembled, ho we yat yt liked 
•^ to King Richard ye Seconde, aftet 
•* ye Conqueft, your worthi Predc- 
^ ceflbur, for diverfes Notables Caufes 
^ hiro moevyng in his Parlement holdeii 
^ at Wejim. the xxix. Day of Sepem- 
^ ^r^y ye Year of his Regne xxi, by 
** his Letters Patentes to cree Thomas 

* that tyme Erell of Notynghamj and 
^ Marefcall of Ingelandy into Due of 

* Norfolk^ with the Stile, Title, Namd 
^ and Worfliip to ye fame Duche ap- 
« pendant> to have ye faid Stile, Titled 

* Name and Worfhip to ye faid Duci 
^ and to his Heires Males of his^ Body 
^ comyng for evermore. And over yat 
" ye faid King, King Richard yat fanit^ 
^ tyme by his faid Letters PattentV 
'* granted to the feid Due, and to his 
^ Heires Males of his Bodie comyng 
** for the better Suftentacion of the 
« faid Stile, Title, Name and Worfliip, 
" xi Marcs yerlie, ro be take in his Ex- 
* chequer, at ye Feftes of Tafqne and 
« Seint MicheU. Which Thmias Due 
^ had rflbe Themas and Mee ; and oF 
^ his Stile, Title,. Name, Worfliip, and 

•" Annuel 



Digitized by VjOOQIC 



i ^76 ] 

*« Annuel Rent of xi Marc, the lai^ 
" Thomas Due dyed leized in tymc of 
" the laid King Richard-^ after wbofe 
^ DeceflTc, the faid Stile, Title, Name; 
« Worfliip, and Annuel Rent of xr 
^' Marc, defcended to the faid Thomas 
« the Sonne, as Sonne and Hier, which 
^' Th mas the Sonne dyed yereof ieifed 
" within Age, and withoute IfTue of his 
*^ Body corny ng, after whofe Decode,' 
« the laid Stile, Title, Name, Worlhip, 
<^ and Annuel Rent of xi Marc dc- 
<^ fcended to me, as Broycr and Heir, 
« be Force of the faid Creacion and 
« Graunt. And {o I clayme to be Due 
" of Norfolke, and to have the Stile, 
" Title, Worfhip, and Annuel Rent of 
" xi Marc aforeiaid : And yat I may 
<* by you our Soverain Lord, my faidc 
^ worthy Lord your Bealuncle, and all 
« your oyer Lords, be fo reputed, holde 
« and declared, in yis your Rial Court, 
*« and to have and enjoie my Place 
*« yerto accordant : Savying^ alweis, ye 
« Title, Right, and Pofleflion of Mee, 
« and myn Hcires of myn Body com* 
« yng, as Erels of Norfolk y to my 
" Place in this Hie Court, above my 
«• faide Coufyn of PFarr. arid his Heires, 
« bycaufe ye Name of Due of Norfolk 
« is tailed to me, and to my Heircs 

** Males 



Digitized by VjOOQIC 



[ i>7 ] 

"^ Males of my Body comyhg. Afid 

" the Name of Erel oi Norfolk is tailed 

^ to me, and to my Heires of my Body 

*^ cofniqg generally. Befechyng raekely 

*^ unto your Hfe and Noble Grace, yat 

** yi$ my Supplicacion, and all oyer 

« Matt^res into yis; your (aide Parle- 

«« ment, by iriee and myn Counfel no- 

<f tiBedi miniftred and declared, in proof 

« of. hjy Place for to be bad,' as Erell 
** of Norff. above my iaid Coufyn of 

<^ fVar. ,may be in yis your Parlemeftt 

<« CDtted, and of Recorde enade," 

r\ ^)A quldm Tidtittone in . Tarlidz 
^^l^^fnento frediStb kSia^ flenius S? 
intelleSta. aQ habita^ inde cum Juftt- 
ciariis^ tS Servient ibus Domini Regis 
ad legef»^ ac aliis feritis de conjilio 
ipjius Domini Regis, matura ^ dili- 
gent i deliBeratione : Ctmfidetatoa^ quod 
licet prefatus . nupet Rex Ricnardus,' 
in diSio Tarliamento fuo Thomam, 
nuper Ccmitem Notingwrniae, in ©«; 
ceni Nor if in forma predi{fd creave- 
rit : Ac . idem Tarliamentum aim fuis 
circumftancas ^ dependenciis quibuf 
am^ue poJliHodufn iH Tarliam^to 2)^- 
mint Hen. nuper Regis Angliae, aut 
7)dmini Regis nuncj apud Weftm. tfi 
FeJIa San£ta Fidis Virginis^ Anno 
N "Domini 
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revdcMtnm extitetif, & petunti i^ul- 
latumi fr§ ev tamen i^Utd hujmftfiodi 
creatio *Ducum fivt^Omitrnit d9f uti' 

tinet, ^ non dd T^^nmemrnm pri- 



fttttfqite kttper T)uie dm. Mte diUftOh 
Fe/fum Sdftefe Fidiif, di«ffi fioim fiat- 
fit extrOHum, fttmt fe)r ahfe^JStt In- 
quifitfonis fofi Mortem ijufdem n%ffr 
^DmriSi viftute ^ttofundjlm i>rei>ita/f ip- 
fius nvper Rtgii HvaMi taptaii ^ iH 
CanceUaria fita reibrH^t'Oir m ifi fri- 
fenti Tarliamento de advifamento 'Do- 
tninorum SftrittuMttm ^ Tsmpifraliiim 
prediShfttm^ ixhi^kus ^ ofientast 
fUnius fotef'it a^are'tei ficwii riV9' 
cutio difii Tarlf^mgnti ipfius nm^ 
Regis It. prefatkm trnper 'Dunm mtt 
Heredes fu&s M>ff»e fimiUi iHmii&ne 
de m fa&4 in nadiiHi nvliatmi^ ie- 
der-e ^tkit : Ac etiam ptn to ^wd 
in/pe^o rdtnlo ijupkm Tarliat»e»fi 
frefati m^er Repit Henrici, httttn Jk 
memio in vbdm^ de ^tUqma ^ciali re- 
voea^mie fine itdtfuUdtime Shli, Ti- 
iuliy N(minii vel Homris if fita mptr 
^cisy vel dietarim Heytdam fin- 

Necnbn pro €b quod quvmpktf^s 

^ii, qmrkm quidam in Cemitess pu- 

dMm t^ alios JiatMs five dignitates per 

y ^re- 
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pfefifiM knf€f ki^gem Richarduin U 
diBd ^dHUmento fuo^ tnodo coHjimilii 
tf^ati fkefunt^ fuis Si His ^ TttuUs^ 
JStdniinibuSy ^ tibnoribus extunc con- 
finne lijl funt ^ £avi/ij ac eii in fre- 
feiiti gnudent & UtuniuTj dicfa gene- 
rdii revocdiione ^ adnultatione Tar- 
lidMenti ipjius nu^er Regii H. ut pre- 
9»ittitUt jfal^a^ non objiante : aliti 
TqUoque quampluribus notahilibus de 
cdujis tUHc ibidem diligeHter attentisi 
iandein p6r Tfominum nofirum Regem^ 
de Ai)ifa:mentb ti afenfu ^ominorum 
Spirituatium ^ Temporatinm predic- 
tornm^ ac Communitatis Regni Anglic 
in di6io prefenti Tarliamenio exijien- 
iium^ necnoH "^ufliciariorum^ ^ Servi- 
^HtUifi T)6mint Regis ad legem^ & alio- 
rumperitorum de confdio ejufdem Do- 
mini Regis preditiorum^ declaratum 
fuii H manimiter eoncordaium^ quod 
prefatUs Johdnnes Comes Marefcallusi 
® FHius predieii Thome "Lucis, ® 
Prater^ tS Heres predi6ii Thome Fi- 
tii Thome, virtute carie^ & Succepr 
Jionis preditiortim de ceterb Tiux NorfK 
reputetur ^ teheatiir^ ac Stilo^ titu- 
lOj l^omine^ (§ Honor e ^ucis Norff^ 
^dudeat W utatur juxta tenor em Car- 
id jUprdditle. ^am qiiidem declard- 
tionem tS cokcordiam^ prefatus 2)^- 
fHlAus Cdntellarius AuEiotitate Regid 
N % pop 
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fofimodum^ viz. xiiij die. Julij^ ultinw 
Me hujus Tarliamentiy de avijamenttf 
^ominofum Spiritualium S? Tempora- 
Huin prediSiorum in fleno Tarliamento 
frediBo^ in frefentta Domini nojiri 
Regisj fublice declaravit. Super quo 
prefatus Johannes, ut ^ux NorfF. ho- 
Plagium li^eum eidem T^omtno nojlro 
Regi tunc ibidem immediate fecit ^ {quo 
faBo) idem T)ofninus nojter Rex deavi- 
famento ^ ajfenfu prediSiis^ ipfum'Du-^ 
cem inter pares Parliament i predi£ii in 
loco competent if edere demanaavit ; quod 
idemDux gratanter fecit tunc ibidem. 

ohjervati' Hcrc fccms indccd an cxprcfs Tefti- 
0ns on it. mony for the Prerogative, but many 
Obfervations muft be made before its 
Weigh«*caa be judged of 

I. The material PafTage is only in the 
Recital, therefore it cannot be creative 
of a new Right, but at moll, declara- 
tory of an antient one. 

X. Such a Rccitaf is not of the 
faime Authority as the Recital in our 
Adts of Parliament fmce Henry YY^^^ 
Reign ; for, as was remarked on ano- 
ther Occafion, the A(ks were not then 
drawn into Form on the firft Inftance, 
but that this was firft begun in the lat- 
ter End of this very King's Reign: 
So that it fecms fome A<9:s not war- 

ranted 
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ranted by the Petition or Anfwer had 
been then made, and the Fiagrancy of 
liich very foon after introduced the Me- 
thod now in practice: Hence we may- 
well queftion, fuppofe this were an Ad; 
of Parliament, for it fecms only a Judg- 
ment given in that High Court, whe- 
ther thefe Reafons were the Senfe of 
the Legiflature, or only the Flourilhes 
of them who drew up this Record, and 
the more fo, becaufe nothing in the Pe- 
tition warrants it. 

3. This Record feems alfo to carry 
a ftrong Evidence of the Parliamentary 
Creation of Peers, becaufe *ris evident, 
that on this Suppofirion the Duke had 
not then the pofleflion of the Title or 
Rights appertaining to that Rank. 

4. If the Power of the King had been 
clear, what Occafion was there to men- 
tion any other Reafbn, for the Judgment 
given in Favour of the Claimant. 

5-. The conferring Earldoms might 
at the time we lpe?ik of be vefted in the 
Legiflature, and the Right might by 
liibfequent Ulage be g^in^d before, or in 
Henry VP^'« time, as it now is by the 
Crown. 

Some Perlbns have imagined, thu rh $ zejfer 
thefe Tenants of the diflblv'd Baronies, ^j^^^^^J^ 
who were diftinguilh'd by the Narne oi tZ Lgif^ 
the Lefs Barons, did not enjoy any Mature. 
N 3 $hv? 
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Share ia the Legifl^wre, nor tKe athfee 
iR-ighcs of BaroDS; but this is an Error : 
For there is proof enough, that in all 
this fpace of Time, the Notion of a 
paroo continued ann?x'd to a Tenan- 
cy, in chief of the Crown ; aqd that 
th'efe Icfler Barons enioy'd the fame 
Privileges the greater did. Henry W* 
Time affords two pregnant proofs of 
this; for, by the Aflixe oi Ciarendov* 
'tis clear alt the pcqlefiaftiek Tenants 
in chief were Barons ; and by parity of 
Reaibni the like may be concluded of 
the Lay, on the Feoffment he rosade 
qf Berkley Q/?/^, (which has been 
before remember'd) he referv'd oaly 
the Service of five Knights. Two of 
thefe, by vvhat Means I know not, 
were extinguiflj-d; and yet, by aq In- 
quifition taken in J^dward the III**'* 
Time 'tis found t:he Caftle was held by 
Barony by the Service of three '. The 
iame Notion continu'd in pdw^rd II^H 
Time, for the' Abbot of Leicefier be- 
ing fummon'd to Parhamept excus'd 
himfelf, becaufe his Abbey was fownded 
by Mountford Earl of Ij^mfier^ and 
in confequenie thereof was not held in 
chief of the Crown*. In Edward \\V'\ 
Time by Inquifition it appears, the Caftle 



* P/jn's Plea for the Houfe pf Peers, i ji. 
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^fJ6fng^?»y» which even at this Day 
Is "held by Baroay, was foun4 to be 
b^id in chief hy a military Service . 

thi!« loerf ar« of T«naH?s 141 chief 
ha4 prpdue'4 a very yn^qHal :^epre- 
fentation of the Kingdom, thefe lefl?f 
Borons bHVi^g &n equal Shar? \ti the |.e- 
giflature with fh§ mpll pQteot; and thi$ 
QriwfiQ^ being now pfphably grown 
to tH? greatpft Height, when 1^. Jofyff 
\vgfi f ?dHc'd to BLealon, this Clauie wa§ 
toferfed ia his M^gna Cbarta. 

fu&4 omnes alif Ckittes, ^ Bnrgf, <S j^hn/ 
Hikt ^ Baronef de qmffque fQrtu&us, Magna 
^ omm mm hdeant mnes liber-: 2S„, 
f^/*^, Wt mms hberas conjnetuames b^,,„,. 
fy^f:, ^ ^ hdendum commune cmfi- 
livrn reg»i if m^iliis affidendis (a- 
fffer qH<m *» tribus fofibuf fredittts.) 
^t de fiitHgtis ajftdendis fHmmonert 
f^cimns JrchiepfcQpos, EftfiopSy Abr 
^H9 Cm'ttesy, ^ majores Baroues 
flegni M^lMHmt fer Uteras vojiras. 
Bt P.ret(rf4 faciepius fummonert m 
len^raii per Vice-Cmites & Ballivos 
n^r$^i m»ei ilhs qui in capte dt 
mms tenent W certum diem ff. ad 
ffrminum 40 dierum ad minus, & ad 
certum locum ^ temps ^ in omnibus 
Uteris illius funmouitionis, caufam 

* Trcatile of the Barony ofAtersa-veny, 6s- 

N 4 f^^ 



Digitized by VaOOQlC 



[ i84 ] 

Jummonitionis illius exfonemus : Eff 
Jic faSfa Jummonitioney negotium ad 
diem ajfignatum frocedaty fecundum 
confiliiitn eorum qui frefentes fuerint^ 
quamvis non onines Jkbmoniti "vene^ 
yiiit. 
The confc' In this Paragraph many Things de- 
^uences of f^^^^ Confidcration. i. It occafion'd a 
^^* new Diftindion of Barons; for, as the 

fplitting Baronies gave Rift to the Dif- 
ference of the old and ne\¥ Feoffincnt, 
and that of greater and Ids, to did this 
to that of Parliamentary and Unpar- 
liamentary Barons ; and as the Word 
was formerly per Eminentiamy apply*d 
to the chief Man of the place; fo did 
it likcwife in time become appropriated 
to the chief Man of thoft places who 
fate in Parliament : Hence the Additi- 
on of Baron became confider'd as an 
Honour; and as before, the Title of 
the Perfon's Office, Bifliop, Earl, (Sc. 
was inferred in Deeds, fo now b^an 
what was more common in K. Henry 
the Third's Reign, for the Barons to 
write themfelves Barons of their chief, 
Caftle^: And as a great Antiquary ob- 
ierves, then the leflcr Barons were ftil'd 
jnilitary Tenants; whereas before, all 
Tenants in Ca£ite were in our Hit 

^ Spelm. Rem. ^45. 
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tpries and Records denoted by thq 
common Name of Barons*, and their 
military Tenants, as it feems by the 
Certificates of the Barons "" in Henry 
the Second's Time Tenants, by Knights 
Service. ^. It appears, that the great 
Barons were to be feverally fummon*d, 
io they are at this Day; but this 
Claufe does not declare who were great 
Barons. Ail the Light I can find to 
determine this by is, i. From th? Inqui- 
ifitiou, concetning the Tenure of the 
Caftle of Berkley^ already cited on 
another Account ; by it 'tis plain , 
that at moft five, perhaps three Knights 
Fees at this time conuituted a Baron, 
z. If more than one Knight's Fee that 
was held in chief did not entitle the? 
Tenant to the Appellation of a greater 
Baron, than the immediate Tenants tq 
the Crown not flitting, but only (as 
will be clear'd in the Sequel) by Re- 
prefentation, it will follow, that there 
was then two Decrees of Reprefenta^ 
tions, which is without Example, con- 
trary to Realbn anda. known Maxim 
in Law, that an Authority, unlefs 
coupled with an Intereft is not trans- 
ferrable ; fo that it fhould feem that 

* Selden% Tit'cs of Honour, 489. .^ Madox% HL'"- 

gf the Exchequer, 400. - ' ^ 

thofc 
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^hofe verc ihf groater who |ia4 aqy 
Sub-Tenants s thofc the left wbp i^ful 
none. The learned Reader paay» h^ 
I do not pretend ?o decide the jnfl^df 
of this Conje^ure. 
Thtorifim Tho' by Vertne of this Claole that 
^xmghtt\iga\ts the particular Summon^ to the 
^'**^*'"' greater, the lefler Barons were eyclude4 
fi-om fitting in Parliament (ingiy, 9n4 
la Peribn; yet as it direi^, that they 
iliall be fpnunoo'd in genera} (a Term, 
if the Hypothefis tb^t has been ofier'd 
concerning the Burroughs i$ true, thei) 
well underftood) it gave |hem a Rig^ 
to do this, as ^ Community in general, 
and by Reprefentation ; which wa^ 
ipoft juft, lor etherwife, tho* befor^ 
every Individual had :» Right veiled i^ 
himielf, all of them would have been 
excluded* when all the JUndr holders 
had a Sh^re in the lu^iflapire froni 
any ; 9nd this too contrary fo the uui- 
ver&l pr^ice of the antient Times ^ 
whereas* the admitting Perfons as theif 
Kq}reientative# was in ibific meafure re- 
iloring the antient ConiUtution, becaqfs 
as the Land thefe Tenants held, when uni- 
ted in one Seignory. intitql'd thePo^Telfor, 
smongd other Rights, to tha( of a Voice 
in Parliament : fb was it reafbnable, 
that ibqie in behalf of thefe leder Ba- 
rons fliould be authorised for the Exer> 
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cife of this Right, which 99 -& coll^o* 
five Body they could OQt otherwife 
exercife. As all theft leiTey Baropp 
were pO'Qrdinate in Rank, thi« patur 
rally dcvolv'd op fuch of their Bqdy 
gs the reft copfer'd it on \ the Perfonp 
(b choftn were from the T?Oure of 
their Laqdi cajl'd Kaight^ (fuch is the 
I^w Phrafe bptrow'd from the oJ4 
SaafM^ that (igpifies Teoaqt^ hy ii^ijir 
tary Service) and rcprefeptipg the whole 
Comrounity of the reipe(Stive ^hjreg fof 
which they ferv'd, had that AdditioR 
iilfp. 

The general Sumnjons fpr tpc Ie(Ief 
Bai'9qs i$ by this Claufe dire<%ed to b? 
|p fi?rty Pays ; and thgt Term hafi ^i\l 
coptipu'd to hq th^ fpace betwijct the 
Tfje jifld thp Return qf th* Writ f 
withip that N«ipb?r of Day* there || 
ever a Coqnty Court held, to which 
pone but the iptpiediate Tenants of thi$ 
Crown (the leffer Batons) came, the^O 
^as the l^lec^iop made, apd pone other 
had Votes *till by the 8th of ffenty 
the Sixth, ch^^. 7. all Freeholders of 
40 J. />^r yinuifm had that Right given 
f h^m, which is the oply A<9t Biey who 
^re Tenants to any private Perfon t%r 
ercife in that Place; for fome time the 
Number did not fcem to be well fettled, 
but 'twas not long e'le they were fix'd 

' ' to. 
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"to the Number that arc now chofen. 
Whether they had originally any Wages 
is not clear, for a very diligent Searcher 
of our Records could find no Writs for 
levying them older than Edward I.^ 
Bendes thefe Obfervations that arife 
from from the AA itlelf, the Writ for 
the Election of Knights of the Shire 
luggells one that ought not to be o- 
mitted : In it we find thefe Words, 
^uos Mtlites Gladits C$n6tos ; which 
though now confider'd as of no Im- 
port, did, however, in antient times, 
contain a Defcription of the Perfons 
that were capable of being elc<9:ed: 
For our German Anceftors had a Cuf- 
tom in their own Country (as is noted 
above) of bringii^ the Youth into their 
publick Meetings, and there, by a Ce- 
remony fiiited to the Simplicity of that 
Age, admitting them into the Number 
of military Perfons. This they carry*d 
with them into their Gonquefts. Long 
it continued in Ufe here and elfewhere; 
Our Hiftories are fiill of Inftances of it, 
as may be foen in Selden^s Titks of 
Honours^ and feveral Ufages now com- 
mon amongft us are thence deriv'd 
When Knights Fees became hereditary, 

^ Prynn on the 4«i> Inftitutc, p. z & 3. 

'■■''' ttv^ 
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the'^PerlbnS'who had paft'd this Cere* 
mony were calPd Milites Gladio Cin- 
£ii ; thofe who held by military Ser- 
vice, but had nor, were ftil'd fimply 
Milites « : Hence we fee that none but 
thofe were capable of being chpfe ; but 
this Limitation is now taken oflT/^r 23 
Henry VI. chaf. xf. 

As the Civil Wars in England did^^^^f J^ 
introduce a Departure from the antieoc tle^um- 
Conftitution, oy the Increafe of the^*'-?^^^- 
Tenants in chief, fo the like Caufes.^^j/'*^"- 
though not fo foon, feem to have pro* countries. 
duc'd the like Efle<a in other Coqp- 
tries ; for in Scot land ^ in the Year 
14x5-, an A(5 pafs'd to oblige all the 
Barons to attend in Perfon, and not by 
Proxy, without a lawful Impediment, 
This Ad making the Parliament, it 
feems, numerous, the lame Year one 
pafs^ to excufe the fmall Barons, pro^ 
vided two came tommiffion'd from the 
reft : By a lubfequent A(9: 32 Years 
after, the Denomination of fmall Ba- 
rons is determined to all under zo/. 
^er Annum \ but even thefe were obli- 
ged to attend, if Ipecially fummon'd, 
and Forty fix Years after the Exem- 
ption given to thole of xo/. j^er An- 

« Cambdens Britan. 246. 
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*«W Is extended to all ufiddr m Um^ 
dted Marks, with the like CUufe fbf 
the Attendance df thefe, if pattidukfly 
fumtnon'd. tn Stiotldnd allb, thel^ COin- 
ttifltonets hid, bj Ad; irafs'd iil the 
Year 1417, their Cha^S ailoW*d th^iti; 
iXiA thereby 'tis direded, th^t thbfe 
Charges fliall be levy'd ofi thfe Pdrfonsi 
who werft by their Appearance ejftais'd 
tbft)ii%: and in the Year t^Si, atiAd 
pafs'd, deekring the Hight tA £ied)ridfi, 
tt) teifdc only irt the iittni6diate Te- 
nants 6f the Crown, which is (lill in 
Foree throoghont that part of this Ifle^ 
two Coutoties, I think, only 6Xeepted. 
In FrMHte alfo, the Numbfer of im- 
mediate Tenants of the Crown hicrea- 
fing, a$ it may be cOnjedut'd from the 
felf'fame Occafion that it did hare; the 
Dignity of Peers became anneicM to 
twelve of the prhidpal fiefs that held 
of the Crown, and ifl other large Ba- 
ronies in that Kingdom the like was 
alfo pradis'd C 

As the BdronS SiltCefe agalnft King 

^ohtty in fome mcafnre reftor'd the dn» 

rh*ijiw tlent Conftitotiodj lb did /ffwrji ItP» 

*f Henry Vidory over the great and good Earl 

th. III . jjf i^gf^gp^ introduce a moft enoraiou* 

f Dufrefnt in voce Par. 

Devh 
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l^eviatidh (tota it, t>t at leaft gave hitn 
II Colour fbt doing Td; for % Taid, 
that he obtain^ an AA bf Paflfdidetit 
tb this porpole, ^dd mna iUi Co- 

$Ui ipfe Re:d dignatui eft brevia fitm- 
^ndnitionis dirigtre, venirtm ad ^ar- 
iiAttrenttmt 6J non alii nift foru 55»- 
minu^ Rta alia hrievia eis ditigsre 
^oktiffet. 

Whether this fixtravagafit Conftitu- 
tion had the Sand^iob of a Legal Paf> 
liamebt may be juftly queftibn'd \ or 
if it had, \vhethef the Doflation of the 
Liberties and Propettles of the Natifin 
by thofe v«^ho Were intruded t6 deftud 
tmih was not void, as void as an A<^ 
of a Truftee cdntraty tb his Truft is: 
Fbi', a$ r«tt>«iftys, t Apud S^ientes 
tHff'A ha^ehOAtur quJe neqne dofi ^mque 
Aticipi fii^a kifublicn poteran^. HdW- 
erer, the Extent of this ibbiSfttous Prd- 
vifion, and its real or iuppofed £(te^s 
Ihall be briefly tcftichM. 

t. This Ciattfe did ttot enable oi/i»^4tt. 
thfe iCibg tb make dny new Batons, »»*«»«• 
btlt «toly tb tt\t6t whbm he pleifed 
«tit of thbfe Who before had ill an 
cqttal kight'to tbme to Patliaiflent, 
that is out ef the ma^ts Barones. 

• T<if(itus, p, 458. 

This 
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This leems alio to have been the Senfe 
6f Lord Cokcj who fays, the Writ docs 
iiot entitle one to the Privilege of a 
Baroo, 'till the Party tias once fate in 
Parliament^; for the Peers are the only 
Judges to determine who are capable 
of &ing (ummon'dy as of their Body ; 
and therefore 'till they had allow'd the 
t'erfbn fummon'd to be one of the 
greater Barons, by receiving him into 
their Number, no Peerage was fuppos'd 
to be gain'd by the Writ. 

X. It has been {aid, that this Claufe 
introduc'd a new Species of Barons, 
who arc commonly calPd Barons by Writ, 
trhis Notion was firft qucftion'd by the 
very learned Mr. Tryn^ and from him 
borrowed by others : That learned Au- 
rhor afferts, that thefe Barons^ who are 
caird Barons by Writ, were really Ba- 
rons by Tenure ; the following Obler- 
vations do, I conceive, evince the Truth 
of his Opinion. 

I. The Nature of every Writ being 
only to command the Perfbn to whom 
it was dired:ed, to do fbmething he was 
before under a legal Obligation to per- 
form, it feems a very extrav^ant things 
to lay it wa^ creative of a new Right. 

* CAe an linbton^ x66. ix C^ke, 76. 
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X. All the Peerages that are faid to 
be created by the Writs, are agreed to 
be ddcendable to the Heir geoeral, which 
fliews, that the Baronies were underflood 
to be annexed to the Land which is al- 
ways prefiim'd to be Fee Simplcf. 

3. However modern Pradice may 
have vary'd, yet in former Times all 
the Perfons who had Writs Were imme- 
diate Tenants of the Crown, and con- 
iequently Bardns in the old ^enfe of the 
Word : So that the Barony could nor, 
(though the Seat in Parliament might) 
be gain'd by the Writ. 

4. If the Writ conid create a Peer-^ 
dge, why might not any of the iupe- 
rior Nobility b6 fo made? yet Hone evet 
(ulpeded inch a Thing. 

5. The calling the Peers eldeft Sons 
to Parliament, by fome Barony firft in 
their Fathers (for none were eVer called 
to the Hoiife of Lords by a Title fo- 
reign to their Families) feems to be 
grounded on the fame Reafon; for, 
that Barony is either addally, dr at le^ 
by Intendment of Law, antecedently by 
the Fatther given to the Son : So that in 
fiich cafe the Son being ar Baron in the 
Eye jof the Law, was equally capably 
is well as any other Baron, of receiving 
the Writ, and in eonfequence thereof, 
becoming a Lord of Parliament. 

O The 
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Tbe Crown, uodier tbo (bccioas Pre- 
tence of the fotedtcd Psoviiion oiHen. 
tju; Third 1 exercia'd a Powei of fend- 
ing Writs {bmetimes to . iome Barons^ 
ai other Times to others, according as 
the feveral Fadioos or Parties prevau'di 
this is the true Reafon of the Variety 
chat may be obierv'd in the Sommcms 
to Parliament : Natas^Jate Author baa 
pretended, ftasa, many Perfoos being 
fummon'd only as AfSfunts. 
The Origin Xhis exorbitant Powet of the Cvxam, 
t'ZZ. ^ *^^ ^^ cxerei&'d in Times, of the 
*utmo{l ConfuHon,. fb was it gradually 
diTu5'd„ and a Method mken to fix the 
Members, of the L^iflature» in Imitatioa 
of what had long before beea ptaiftis'd 
in the creating Eaxis, by making Barons^ 
with 4 Bight to (it in Parliament by 
Patent This Pra<aice was firfl b€gu& 
in Richard the Second's Time in the 
Perfon of John Beaucban^y Baron, of 
K'uiderminfter. Henco the Nature of 
thcfc Patents* which have beea before 
cnqnirU into, with tsS^eSt, to theCse-^ 
ation of Eads, is aUb> confiderable itk 
this place : Bitt as, moil: of what has, 
been i&id is eqioally applicable to As 
Barons Patents, I fhall only here mco^ 
tion one Aj^qmenu that UJC St«ce ofl 
Affairs, in thi& Period qi Time af&r4s», 
3 and: 
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scad ^^hit a late Author has Wrote ffl 
partictriar concerning the Barons. 

jr the Provifion of flenry the Third J^*"*"" 
is acJmitted ta be an Ad of Parliament, ^f;;"^;^ 
as the Writ or Patent of one King can- acIs »/ 
not diveft his Succeflbr of a Right '''"^'"'- 
gtven by Parh'ament, it nmft neceflarily *""'' 
foltow, that either the Patents afber that 
Time were fo many Ads of Parh'a- 
ment^ or eMe, that they did not convey 
aa heredtts^ Right to a Se^ in Pariia-^ 
menc : One of thefe Propofitions is ma- 
nifeftly true, which let the learned 
Reader jnd^. 

A late Author, to prove the Parlia- 
mentary Creation of ^ons, has infix- 
ed on three Ads of ParHidnent pafs'd in 
Bemy Vm^'* Time ; his Expreffions 
a^e conf^'d^ therefore left I fhonld any 
ways iBJnre his Scnfc, tU here infert 
bis own Words, ** Confiftenr with 
* which Notion of. the Law (vix. that 
« BO i'owet but that of Kibg and Par- 
" Bament can create a Barony) Henry 
« Vin. who cannot juftly be folded* 
** of heiJQg a Prince wtUn^ to diminifh 
•* his Prerogative, did derive his Exer- 
** dfe of tms Power from an Ad of 
« Parliiament j for in 31 Henry VIII. 
** the King's own Manor of Hampon- 
** Omrt was 6y Ad of Parliament made 
Ox as 
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• an HoDoar, by which Ad, the Ma- 
« nors of Byflete and WeybridgCy in 
« Cfm. Surr. and feveral other Manors, 
^ are made part and parcel of that Ho- 
^ nour : So likewife in 33 Hen. VIII. 
^ other Ads to the fame purpofe paf^ 
^ fed in Favour of the Manor oi Ampt- 
^ hill and Grafion^ by which they 
^ were made Hononrs. And I ^lieve 
^ that no Inftance can be given from 
^ the Cooqueft unto this Day, of any 
^ Honours being ereded otherwife than 
•^ in Parliament**. 

On this Paragraph the Reader will 
obferve, 

I. That the firft Adt of Parliament 
was for making Henry the VIII***'» own 
Mannor an Honour ; and unlefs he had 
an Intent to part with that, or had a 
Mind to add the Title of Baron oiHamp- 
ton-Coxxtt to that of Kins of England^ 
the Argument proves nothing. 

X. By this Author's Manner of wri- 
ting, it ihould feem that he had feen 
theie three Ads, and found ibmething 
in them that gave at ieaft a Colour for 
his Suppoficion ; but fure I am, in one 
of them, which I have feen and peros'd, 
no fuch Thing appears, and I am well 
aflur'd nothing docs in the other two. 

3. One would ims^ine by this Kind 
of Reafoning, that Henry the VIII* 

had 
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had met with fbme Difficulty in the 
advancing Perfons he intended to ho- 
nour , and took this indirecfl Way of 
compading his End ; whereas nothing 
is Icfs true : For he never was on any 
Occafion obftruded in fuch Defign ; 
many he advanced to the Peerage, but 
not one Perfbn by the Grant of thefe 
Honours. 

4, Two of theft Honours, fviz. 
jimptbiU and Grafton) did in Time 
become the Property of feveral Sub- 
jedrs, yet did they not aflume the 
Titles of Barons of thde Places. 

From this Period of Time to the 
preient, (the Exclufion of Abbots and 
Priors, on the Reformation, only ex- 
cepted) the legiflative Power has been 
veiled ^s it now is; fo we may, I 
think, fafely conclude, that frpni (he 
earlieft Accounts of Time, om: Anceft 
tors in Germany were a Free People, 
and had a Right to allent, or diuent 
to all Laws; that that Right was ex- 
ercis-d, and preftrv'd under the Saxon 
and Norman Kings even to pur Days : 
And may an uninterrupted {Ixercift 
thereof ( for the Right itfelf can never 
be extinguifli'd) continue 'till Time fliall 
be no more. 
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—— w/Er^f, and how, they font Colonies ^abroad 

9 
-— chofe their General xo 

— «. found little Refiftance in the Weft of Earope, 

and why xi 

m^m^ fettled themfelvos in Part of the Roman Em^ 

pire ib. 

m^^eo what their Succefs is to he attrihtted 

ib. 
-«- had the Property of their Conquefls in them-' 

felves ib. 

— i— Artmes not paid ix 

— « always valued Liberty ib. 

— — how they divided what got by War iz^ 13, 

14, i6 
— . what Govemmentt they eftablijh'd where they 

conquer d x8» 19 

-~ how they treated the Inhabitants of theCoun* 

tries they conquer'd 25 
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V T livid undtr tkt fim$ I^rm #/ G4V§rnmnt 

$4 
I iflMUifi'd tht fsm$ F0rm im ihtir Cou^mifit 

ib. 

■ how $h$y indtid SUvit 27 

■ ■ ■ thiir dmral «» ixtrMordinnry MjtgifirMte 

i8 

■ tttby ii$f C0$uinHid thiir Gantrtd In tluirCom* 

^ft^fi ib. 

■ ■ whem tbtir Giturats Pcwir determin'd 39 
■■ ib$ir frtfint Govimnumts lik$ whsi eurs was 

Gayernments m Europe, ionfiftid of^rmdl ststu 

I 
«^*-«-— th$ oripnal OhUfMtion 0/ fbtf$ under ctu 6 
— — — — tbtir frifmt Statt 47 

' M huilt on tbi fiuddl Law 54 

GrMTc, tbo SignificMiiom of tbi Wnd 19 

— — its Eiymoiog^ lo, % i 

Guild, wbdt 71 



U 

Hamlets; Dorivation and Moanimi of tbo Word 

Mwcr Oriffm. ib. 

Henry I. cbang'd notbing in tbo Ugifiaturo 158 

HfiDigr U* oroMtid' EmtIs according te tbo old Ufag^ 

160 

n il mado Fo^^nonts offinalL toco ib. 

Hegtarchy, wbon dijfolv'd 67 

Houy VIIIv iii noo croair Honors to tnjAo Bdrons ij 

tbom 195 

HesrY III. ubotbor bis Law comorning tio^ Marons u 

binding 1^0 

Horetogp, wbma: dorivod x^ 

■ tbo Moaning of tbo Word ib. 

' ■' wha £p fi&^ it 

liomas: and Ftalty, tbo only Marks of Soatoroiffsty 

mmmmfrom 
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I N D E X. 

■ ffpm whom du$ to thi King ii j 
Honours, what — — — 

^'kcw md»j Manners ortginaHy composed om 

IIQ 

■ in Suhj$6is hands that did not takt a TttU 
from them 197 

Huftingy Dirivation of tht Word 7 1; 



I 

Jttdicatare, tho CharaHoriflick of SovtHtgnty ij 

■ why feveral ib. 

Judges, who in the Saxons Timo 6z 

, m . originally for Lifo I54 

,1 why once more confiderahle ib. 

■— why they amerced Peers ib. 

— Itinerant when fir ft inftitutod 161 



K 

.Kiog» whence the Word in foreign Lanpuges derived- 

28 

■ the Name when fir ft ufed in Englaml 29 

. General originally the fama 30^ 

■ when their Reign is faid to commence 38 

■ joind to their SubjeHs by feudal Tennres. 3p 
— — ii not Judgo alone, of the litis to a loud. 

42 

■ ■ ■ when they could require the Sjtrviu of tht Pe$rs 

ib. 
Kings of France , when they, could not require their 

Vaffals to go to the War 43. 

— — - of England > when their Vaffals bound ta attend 

in the War ib* 

i«— /iEr# Extent of their Power ovtr their Army 

— — amongft th^ Saxons, loft his Office on a Peace 52 
—— - amongft the Saxons* oliBlve ib. 8^ 

-— « Saxon took an Oath ib« 

— — Saxon inferior to the Law an4 ParUamon^ 

189 
— — how 
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INDEX. 

—«»• h§w ^igmstty fmsik ijf 

•^— wk$» firfi rtckom'd m dlfiinil Ejlati 1 64 

■ whither amy^ Mnd what Pcwir gaiud by the 

£ji» •/ Henry III. 191 

kingdom, wi&4/ 112, 

I hew it differ d /rem ether Lerdjhifs ib. 

Kings Bench, u$ Origin i^^ 

- ■» ■> ia JurifditUeu ib. 

Knights of the Shire » ^y wi&tfM ertginAlly eligible 

140 

■ wAg» jfr/f ri&tf/e 187 

— wAy > cMd ib. 

■ tifA#re tfJii/ by whem cheje jb. 

■ their Number ib. 
1. I whe eUgible ib. 

■ ■ when they firfi had Wages ib] 



Landholders amengft the Saxons r^fided ufen thiir 



7» 



Ejlates 
— -- hew they divided their Land 71 

Laws ef England built en the feudal Law 164 

Law Books, many have been interf elated ^4 

LttwycTf eriginally Bale fMjliiks 6 c 

Legiflature of the Nations thdt cenquer'd Britain ia 

the Peeple ^I 

— whence a Right te a Share in it is derivd 65 
' ■ ''by what Names difiinguijh'd amongfl the Saf- 

ons 8g 

— of the Saxons net enly in the King gp 

— eriginally amengfi the Germans and Sarons he 
the Proprietors ef Land i^; 

— — and fo by the feudal Law po 

— — of the Saxons met in open Pldees 9 1 

— - became vefied in the Magifirates, and why 91, 

93 

Legiflature amongfi the Saxons and Normans alike 

94 

— and jmdkial Power when firfi fevtrd 1 6 1 
Liegeman, whe i-i-* 
'^"^^ te Subjefis J 34 

Liberty^ 
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INDEX. 

Libcrl7i ks Cpitfgqmncis, and sn li^ftanU af i$ g 

-*— occafions an Incnafi $f People g 

i^-whatPUi^ei fiedld 1 27 

Lombards, « Ptophef Girman. Origin 10 

London, its many Righti 144 

— — den'f exert all its Privileges 145 

•- — - its Inhabitants ftyled Barons ' lb* 

Lwd, Dirivation and Meaning of the Word 71 
— • Lieutenants, the Tim and Occafion of making 

them J0J 



M 

Magiftratcs , the Origin and Meafnre af their Power 

Mayors^ the Hetatien tf the Word 

Malleum, its Signification 

Manner what^ and the JHri'Vatien of the Word 

— — and Parijhis eriginally ceextenfive 

Merchant, hew he might heceme a Thane 

Military Tenants, the Valne ef their Fees 

-~* were the Milkia ef thfi Kinrdom 

^--^^eftahlifi'dby William I. 

*— - aU ike Tgnamsin Chief , hm ene , 



-*— « thaEkimt ef their Hmty 

Maitary Tenures, when fir ft efiahlifh' d here 

-*— . the laumheref Tensnts ^hst held h * 

*— N- when abobliJh*d 

— — the various Senfes e>f the Word 

•-^ */ how nuny Kindt st the Cenqueft 



88 

30 

70 

71 

73 

io5 

108 

iii 

were fp 

ih. 

ib^ 
114 

ib. 

"5 

136, X84 

136 



N 

iM>mj, thair Mifo ^ 

>Jobilis CP* Nobilitas, wl^om thefe Words fimjfy 88 
Wwman Barons uh Me^d umttand infete^^WM 

—8 tntredue'd eke Ufi ef Senis ga 

rn^ Lnws hew made ,b, 

P Normanf 
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INDEX- 

Normans ,it»w tkty difird from tht S^xont in tbtir 

manntfofSfttVtnihifi 109 

^ h^w they difirtbuttd thitr Undt tn England 

Normandy, whinu fo call'd loi 

- how divided ^^ 



Palatinate, the Derivation and Sotafion of the Word 

Palti-Gravc, the Senfe of the Word l^^ 

Parlumcnts, their Ongtn I5 

, hew denominated abroad 30 

. of what Perfons if confined "\' J ^i 

ji tbt Norman and Saxon T$mos kew dtprd 

150 

it, it every Spot of Ground rofrefented 151 

all the Members fate together ib. 

— why the fupreme Court of Judicatmro 1 53 

why Writs of Brror lye to it . "• 

ParUamcnt in Scotland, the Ktngs Court^Bnron 

^nd Convention of the Eftatos fynonimous 149 

of whom it conpfied . * o ^"^^ 

Dijfirrifw between the Normans^wi the Saxons 

^ .150 
had the Refrefenutives of every Sfot of Ground 

, fate originally in one Hon fe i^ 

Patents for Peerages faffed in Parltamant 171 

Peers, of whom they origtnally held 39 

their Origin |[^« 

.— . when bound to mtltt^try Service 4^ 

,— - if dubious^ determinable in Parliament 44 

.^ fir negUaing their Duty, funifhnbU (mly tn P^ 

— - in England of whom they held "9 

— -^ in Normandy of whom they held 130 

— never judgd by tb$ King alont i»- 

— » bow 
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I N D E X. 

■ ■■ ■ kpw fiyUd in Law ib. 

— — were Sovereigns ever their own Vajftls 131 

—— hew ftyled by eld' Writers ib* 

■■ " ■ ' the Powers they exereifid lb. 
^'•T^ made Subinfeudations 1329X33 

•— — Vajfah only reffenfihle in his Court 131 
— - Vajfals net hound to be Security for the King 

131 

— — eoin'd their own Aioney ib. 
•— - their Vaffals neither did Homage nor Fealty to tba 

^i»g 133 

•:; bow they did it to thetn ib* 

•;— — had fubmilitary Tenants . 138 

~— of Scotland were Princes 156 

7— how made by the feudal Law 164 

— — their Jljfent necejfary in leojfinents i6S 

' how tefiifyd ib. 

Placitam^ its Meaning 30 

Politicks^ its End 153 

Prefcriptiony what no Ground for one ^6 

PrincepSy its clafftcal Meaning 4 

«— — i/i Significatien ammgfi the middle- Mg"d Writer t 

2i 

Princes in Germany^ eUSiive 4 

•*—*-- their Authority 5 

»-**— when chofen ib. 

— — • were Judges ib. 

— ajftgh'd Lands to the People ib» 

-*— — amongft the Saxons adminifier Jufiia 52 

Privy Counfellor'i Office for Life . 154 

•-— — in Scotland its Origin 157 

^.^^.^ its Origin 153 

Principalities^ their Origin 1 4 
Primarij > , 

Primates > the Meaning of the Words 8S 
Proceres 3 

Prior of Chrift Church Canterbury* a Baron 114 

^^7^- ^y whnt Service he held ib* 
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Real, ih$ MtMmmg #/ tin H^rd i|4 

Redtah, whd$ tkty rMmn i8o 

^*-i~^» tnMH JM m§w Vdght ib. 
.4^-fc. fjs 5/«/iim if fr^Mif Amih^fkj mw tlHm ftr* 

ttmHyt ^miwij , ib. 

Relief, u whom du$ 138 

Reve, Or'igm #/ tkt W$rd to 

RtprefcnhtfbB mmm %% tw$ ihgmt ^ k r%j 

&0M0, #/ wham his Army ^^mt^s'd loi 

•AOi- w«i « Dane xb. 

- tbi Origm #/ iif P^Wtr ill. 

- conquird Ncoftrta ib« 

wibi» ibj^ <I | J I» » < I» i««r /Mbi lb. 



Sapientet, wAtfuv rifr/i Wnd dmHts 6x, 6x 

'SaiMV JVb^€f%$d $k$ BntiOi Qmttmmnt ^ 

not juch SMVAgts us hss Been refrefented ib. 

Uterly eempardble /# «liy N^i^H ib. 

/ifrWr Origin jo 

not mention d iy Tacitus lb. 

> in Time became eonfiderable ib. 

»«^— /4t;# Ln-ivs to Hn^iSermaiiy ib. 

-M— did noitofne nhnef^^ Brltafa ib. 

• when they came v/ero PJ^jDm ib. 
when they had the Ufo ^ Umrt ib. 

• they and their Confederates that imHH tort wm 
independent People 5 1 

— >- in Laws and Government agreed with the tfther 
German mneiohs ' 5^9 $% 

Delineation of their Government ^x 

' govern*d by twelve Pfhtet i b. 

• on a War chofe a KHg tb.* 
— — Government in Germany when changed ib. 
■— — none of their Monuments older than Chrtfii^ 

anity 53 

— — what 
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INDEX. 

— ^ what tht Governtmnt fh$y ifiaUiJh'd kin r#- 

femhled 54 

— — thilr firft MMpfitAtts hen 74 

■ ■ the Kanki ^mo^tfi them 7 j 

Seignior, to whom the Same MpplkdUe rip 

ScigniorieS) when and why made hendftary 109 

^— • what cenferrd en Normans ibid. 

— what they confifted of J%i 
Senior , the Meaning of the Word in the middle-ag'd 

Writers 23' 

Serjcantics divided uz 

^Fn — Grand and Petit ^ their piferptce 113 
SeiViccs, wheth& eriginaUy^ or when firfi annex d to 

Fends ig 

-^''^ what reafenahle 33 

•^r^F— of Feuds, what it comes in fiett of 41 

— — to whom due ibid, 

■—»(?/ due for the private Good of the Lord ibid. 

SiTC is only a Contra6iion of Seignior jio 

Stieriffs Turn, who obliged to attend it 71 

Slavery contrary to human Nature 05 

Sorics Gothicae, what 16 

Statutes originally firft ajfented to by the King 1 67 

^^'^•^ drawn from petition and Anfwer |6S 

..'^.^^feal'd with the Grei^ Seal ihid^ 
•*^r— when and why in the firft Jnftance put into 

^ ^^rm ibid. 
Summons to Parliament, the Space hetwixt the Tefte 

and Return 187 

— why not always to the fotme Perfpn 194 



Tenants in chi^f, ^fktn th$y pmltipUed 16a 

-— . had a Right to be jt^ged i» P^Hi^enf Jbid. 

T^nres, their Origin 3^ 

— gT varifiue Kinds new i^d. 

— - Terra Salica, what %6 

Teftes of Charters 4md Writs, b^w |<» 

Thane, no Member of the Saxon Legifiatun 65, 

66t 91 
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INDEX! 

l>#rfV4/j«9 #/ $tt Wert ^ 7$ 

. hew rendir'd m Latin ibid. 

> Mfgir tMd T$uMmts by S$rji4»iy ibid, 

i thiir Origm 77 

Tille to t Gift i# ^# d$termim*d hy the Givtr 4^ 

Trial by Battle, ir/ Feumdstum 97 > 9^ 

Tyri]» i&ii O^imji #/ #i# Saxon Ugifi^tun 65 

■ ibif ChdrMtr ibid. 
Trything, wir«^ 68 

■ eriginaWf mne^nid lo 
■ /ibi FemndstMn ef thiir Vivifiem ibid. 

■ . coaUfctd mi0 llttU Stdtit 74 
m hew they difird frem Shires ibid. 

■ had Maiiftrittes ibid. 

■ th§ Names ef their Magsftratu ibid. 
■ , held Pleas within tkemfelves 7f 
- their Jurifditiion eriginal ibid. 
/ the trading esses paid a lee Farm iix 
n lift hy the Cetsquerer in the Cenditiete be 

feund them ill 



VaiTaly its Derivation and Significations z^ 

VavaiTory to i/ohom his Rjtlief is dste 134 



W 

Wtr, the Foundation ef it 97 

m what *tis 98 

■ J when it may he undertook ibid. 

' in all one Party in the Wrong ibid. 

J when ^ny Rifht acquired by it ibid, 

' ■ what Right can be acquired by h ibid. 

— ■ what good Caufe of waging one ibid. 

Wapentake, what . d8 

Warren Earls , of his Defence in ^0 Warranto 

Watwicki its Inhnbititnts Jlyhd Barons 146 

William 
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INDEX. 

William thi Conqker^r bad no Thli to dtffotitk Powtr 

96 

■ how bis Power is to ho dotormm*d . ibid. 

■ bow tho §ljfefthn concerning it is to he fiated 

.. T ■ ii Conqueror of Harold » not tbe Englifli 

100 

■ bad no §luarrel witb tbe Englifli Katian 

ibid. 
ibid, 
ibid« 
ibid. 



— . offer d Harold fingle Combat 
.-« claim d the Crown by Title 
— - bis Title not good 
i— I could have no mere Power than tbe Perfcn bt 
claimed under bad ibid. 

— — had net dcffotick Power over Ms Army ibid. 
—— how he became Duke of Normandy 101 

— - bis SubjeSis fo by Tenure ibid. 

I— « bow his Army was compos d 
i— — how he got Ajpftance for his Invafion 
..P-P-* and his Confederates Partners 

— bis Army not under Pay 

— refusd AJ/iftance by feme Normans, and why 

ibidl 
— — did net rule by a military Power 106 

bad the immediate Command of very few mili^ 



I ox 

101 

"i. 



ibii 



tary Tenants 
-— • lefs abfolute 



in the lield than 4be 



107 
Palace 
108 
1091 
ibid, 
ibid* 
ibid« 
114 
ibid, 
ibid* 



■ ■ took the Crown Lands to himfelf 

■ diffoffefsd thofe that efpos'd him 

■ what Lands he gave his Confederates 
■■ why they were disjoined 

■ aim'd at confolidating the two Nations 
m introduced Ward/hips and Marriages 
— how he diftributed his Demefne 

■ bow many Kmds of Tenants in Chief he had 

ibid. 

■ m « of what Ranks his Army was composed 

137 

■ ■ ' tb^ Second changed nothing in th^ Legiflaturo 

158 
JVitctja Gemot, JOr. Brady's Opinion of it 60 

..^^tb4 
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INDEX, 
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• gav$ rift to urn Exprefflou »0W in ufi 93 

Wita, tke MMmmg of tin Word 62 

Writit ihohr Ksimrg X93 

J mttmr fmffosd to mski amy NoiUmon, bf$t 

Ssremt ibid. 



Y 

Yeldeft Burghwtr, what ftg 

FINIS. 
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PAg. TO. to the Reference at the Bottom add J: 
MMg. Hifiork, Got, 317. /. 19. /. 8. after Un- 
derftandjng add of. /• 30, L x^, dele the foarth 
Word. p. 61 • I. IS. for Deftribution r. Dofiluthn. 
p. 63. at the End of the nth Line there fliould be a 
Note of Reference, and at the Bottom of the Page 
there (hoald be inierted Vido etUm Hick, Dijfort. 
Spill, p. 5, S9. f. 69. after the References inferred 
with the Letter F, add Vido Brady** Profofe to kit 
Treatifi of Boroughs^ p. 2. f, Ii8. /. 13. for infti- 
tuted, r.ontitUd. f. 133. /. 14. for Kiog» r. Kings, 
f. 138. L 24. after the Word Borough there (hoald 
be a Reference, and at the Bottom of the Page add 
paulus DtMconus, 1. 12. p. 356.^^1^ 8cc. 
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BOOKS Printed for Tho. Wood* 
WARD, at the Half Moon over^ 
^gainfi St. DaaftanV Church /> Fleec* 
ftrcet. 

!• \jfOd$rn Eniriit: Being a CoUedion of fclcft 
iVl. Pleadings in the Courts of Kin%S'3$nth9 
Comm$n'PUMSt zni ExcbtfUirt tit. Declarations » 
Pleas in Abatemjeot aod in Bar, RepHcations» Re- 
joinders, crc. Ckmorrersy Iffues» Verdi^s, Judg- 
ments, Forms of makitg op Records of Nif Prms^ 
and Bntring of \[v<lgnients, cr^. in moft Adions. 
As aJfo Special Affignments of Errors, and Writs 
and Proceedings tbeieupon, both in the faid Courtf 
and in Parliament. With the Method of fmog to 
and reverfing Outlawries by Writ of Error, or other- 
wife. To which is added, A CoUedion of Writsoii^ 
moft Cafes now in Pradice. Witii two Tabks ; 
one of the Names of thv Cafes, and the other of 
the Pleadings and Writs. By John Lilly Gent, 
late Principal of. CliffiHrd'% inn, 

n. Reports and Pl^dings ef Csfis MS Jif^f fir 
Offices^ NufanceSf Lands and Tenemmts : Shewing 
the Manner of Proceeding in Affifes of Novel Dif- 
f^fin, from the Qr^inai to the Judgment atid Eie- 
cution ; as well where the DeaandaAt and Tenant 
appear, as where either of them makes default; 
nothing of this Kind hdng ever befor« pobliA'd. 
Wkh Obfcrvations on every Cafe, very neceffitrf 
for all Clerks of Affife,. Attornies, crc. To which 
are added IVrits ^f uigka, &c. By J oii n L i l l y 
Gent. Author of the Pta^tnl Connnyantr* To 
vhich is added, A Prrfatcry Difcourfe ; (hewing the 
feature of this Adion, and Realbas for putting it 
in pradice. 

III. A ColUSlion cf Dtbstis in tUs Houfe cf Com'- 
mnt in tht Tinr i68o« relating to the BiU of Exclu- 

iion 
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A Caialolue $f B^pks^ kc. 

fion of the then DUKE of rORK. Containing 
tht Speeches of the Lord Ruffil, Sir H$nry Cspdi 
Sir Fr. IVimningbsm, Rslfh Montaguo^ Efq; H$nry 
B40tb^ Efq; Sir GUhirt Girrsrd^ Sir Uomil Jenkims, 
Sir Ibomss Player, Sir Rickard GrabMrn, Sir WiUiam 
9$MUmiyt Daniil Finck, Efq; Httgh Bc/csweth E(q^ 
J$hn Tre^cburd, Efq; jf$hm. SUmfdiU, Efq; Sir Ro- 
pr Hill. Sir Willism Jomts, Sir Richard Mafim, Law- 
nm€o H^dir Efq; Colonel Ugg, Sir H. Cafeff Bdw. 
J>9ring^ Efq; Colonel Birth, with manf more; and 
a Lift of the Members that compos'd that Hoofe* 
To which is added. The Debltes of the Houfe of 
Commons affemblcd at Oxford, Mar. r* 1680. As 
alfo. An Introdadion, (hewing the Progrefs of Po* 
pery* from the Reformation to this prefent Time. 

IV. Tho Cafo of Ireland'i boing bound by AHs of 
ParUamomt in England, fistod by William Molynenx, 
•/ DabUn, Efq; To which Is added. The Cafe of 
Tenures upon the Commiflion of Defedive Titles, 
argued by all the Jadget of Ireland : With their 
Refolntionsy and the Reafons of their Refolations. 

V. Bibliotboca Literaria : Being a Colledion of 
Infcriptions, Medals, Diflertations, o'c. N UM BERU 
Id which are contain*d, I. an Introdadion, giving 
an Account of the Editor's Defign. II. Infaiptio 
^osedam aatlqaa ex Syria Monumentis : i reverendo 
Viro Dno. MaundreU, excerpta ; Obfervationibus 
Criticis 8c Hiftorids illaftrata ab eruditiffimo Viro 
Dno. Job. Mafon. III. Of Degrees in theUniver* 
Itties, A DKTertation by Dr. Brett. IV. An Enquiry 
into the Words of St. Mat, xxvii. ^ 4. and Conjec- 
tures upon Chap. xt. i6. xri. xx. xxvii. 14. St. 
Jamos v» 6. explained, Glorifying God, what ? Two 
Charges againit our bleffed Lord by the Jews, what? 
Mfiwtan Soldiers, how, and for what purpofe under 
the Captain of the Temple: ^ofepbus twice cor-< 
lifted; Snpta politum Templo in Ruffinus not La- 
tin, amended from a Manufcript, trc. by the Revd* 
Mr. iVafe. V. Obfervationes Hiftoricae Goodwmi 
Tradatum Epifcopi Horefcrdionfis, de Praefulibos 
Anglia illuftrantes , ex variis Chronicis & Hiftohii 
depromptae : i dariilimo Viro Dno. Antonio Wood. 
VL An Account of the Labours of the Learned. 

1 AU 
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A Catalogue of Books^ &c. 

All the fucceeding Numbers may Ukewife be had at 
Tho. Woodward's, at i s. each. 

VI. A Vhw of tho Englifli Ccnfthution with r#- 
fpt^ to tho Sovoroign Antkority of th$ Princo amd Al-' 
iegianco of tho Subjo& : In vindication of the Ltw- 
fuinefs of taking the Oaths to his Majefty by Laur 
required. To which is added, A Defence, by way 
of Reply, to the feveral Anfwers that have been 
made to it by William Higden, D. D. late Redor of 
St. Paul SkddwolL The Fourth Edition. 

VII. A now Troatifo of tho Art of Thinking: Con- 
taining a compleat Syftem of Reflexions concerning 
the .Gondii^ and Improvement of the Mind , in 
Enquiries into all Kinds of Truth, efpecially fuch 
as relate to the Knowledge of Mankind : IlluArated 
with Variety of Charadiers and Examples, drawn 
from the ordinary Occurrences of Life. Written 
in Fronch, by Monfteur Croufax,, Profeflbr^f Phi- 
lofophy and Mathematicks in the Univerfity of £4«- 
fanno. Tranflated into Englijb, in Two Volumes. 

VJII. Tho Biftory of tho Antiont and Modorm 
Efiato of tho Principality of Wales, I>Mchy of Corn- 
wal, and Earldom of Cbefter ; Collefted out of 
the Records of the Tower of London, and divers an- 
cient Authors. By Sir "^ohn Dodridge, Knt. The 
Second Edition. To which is added, His Royal 
Highnefs the Prince of Wales's Patent, both in La- 
tin and Englifh. Alfo an Account of his Dignity, 
Privileges, Arms, Rank and Titles, and of his Sons 
and Daughters. 

IX. Cafos in Parliamont rofolv'd and adjudged 
upon Petitions and Writs of Error. By Sir Barthok- 
mow Shower, Knt. 

X. Tho Roporis of Cafes and Spociat Argument^ 
argued and adjudg'd in the Court of Kings Bench, 
begmning in Eafter Term the ^ofh of King Charles 
II. and ending the 3^ of King James 11. With ma- 
ny niarginal Notes and References. With two com- 
pleat Tables; one of the Names of the Cafes, the 
ether of the principal Contents. Vol. IL By Sir 
Bartholomew Shower, Knt. 

XI. Table of all the Cafes Printed in the Books of 
Reports, digefted under proper Heads. To which is 

added 
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Added tiie Namet of all the Cifes in an Aiphabedcil 
Order. 

XII. Th€ ti0fft% 0mA Bntrm #/ Sir Edward Lat- 
wjche, Kou Serjeiat at Law, and Ute ooe of the 
Jad^ of the Court of Cmvmmjp P/c4m. Tbe fcvc- 
ral Cafes therein are truly ftated opon the rcfpedivc 
Fleadiogi asd Entries in Emfi^ : Alfo Citation in 
RepoR is carefoily examia'd by the Law Boob to 
which they refer ; and where they agree, and 
where they differ from the Point in Qncftioa, made 
appear: And thofe ranged in that Order, as in ma- 
By Places to form an Argument where there was 
sione before; with large Obfervatioos. Likewife 
manf obfolete Words and difficult Sentences arcn- 
plain'd, which are printed in a different Charadcr. 
Compos'd in a plain and eafy Method* and Bade 
very Qfefiil for Stvdents, and Praaifers of the Coa- 
mon Law. By W. ndfim of the Middk Tmfli, 
ETq; 

XIIL Sw Orlando Bridgman'i CmvtyMUis : Be* 
teg feled Precedents of Deeds and Inftrnments con- 
cerning the moft confiderable Eftates in tnglMd-- 
Drawn and approved by that honoarable Perfon in 
the Time of his Pr«aice. Compleat in Two Vo- 
lomes. The Fifth Edition, with large AdditioBfi 
and a new Table to the Whole. 

XIV. Tkt tUf0rtsafSirCntwta Leviitt, Knt. lut 
0m rf ib§ Jttdgis m tJk Ctmn 0/ Common Pleas «^ 
Weftminfter, $m French 4dU Engitfli : Contaioiog 
Cafes heard and determin'd in the.Comt of Km^'f 
J^imh dutiag the Time that Sir K9k$n P$rur^ Sir 
JBi^jr Hyii. and Sir J^hmlUyim were chief Jniiccf 
there. As Alfo of certain Cafes in other Conns it 
WgJhfkfJUr during that Time. Tranflated into £»* 
gUfif by Mr. Serjeant SdlMld and others of tke Mid- 
dle Temple. With Two Tables ; the one of tbe 
Cafes» and the other of the principal Matters con- 
tain'd therein. In Three Parts. The Second Edi- 
tion « carefully corre^ed. With many Thonbod 
Referenoes to the RcpoitSi ocfer before printedr 
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